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THE WAR PRODUCTION BOARD 
ADMINISTRATIVE POLICIES AND 
PROCEDURES 
JOHN LORD O'BRIAN * 

MANLY FLEISCHMANN ¢ 

The bulk of the legal work of the War Production 
Board is unlike that of any other agency or department 
of the government. This is due primarily to the extraor- 
dinary scope of power granted by Congress, the novelty 
of the questions presented in the development of the war 
program, and the broad character of the standards pre- 
scribed by Congress. The legal problems are unusually 
complex and, in most cases, without precedent in the fields 
of law and administration. Substantially all the controls 
exercised over the industries of the country by which they 
have been converted from peace to war operation are de- 
rived from the few phrases of a general character by 
which Congress granted to the President power to issue 
priorities and, in case of shortages, power to allocate ma- 
terials and facilities “in such manner, upon such condi- 
tions and to such extent as he shall deem necessary or 
appropriate in the public interest and to promote the na- 
tional defense.” * As pointed out below, to implement 
this broad grant of power a variety of procedures have 


* General Counsel, War Production Board. 
+ Formerly Assistant General Counsel, War Production Board. 
1 Second War Powers Act, 56 Stat. 176, 177 (1942), 50 U. S. C. A. app. 622. 
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been devised appropriate to the varied aspects of indus- 
trial war production. 

It seems extraordinary and perhaps significant that in 
the entire history of these operations there have been less 
than a half dozen attempts to enjoin the actions of this 
agency, and that none of these efforts has been successful. 

Volumes of regulations have been established and many 
hundreds of orders, together with repeated amendments, 
have been promulgated.’ In fact a whole system of in- 
dustrial government has been improvised and made oper- 
ative in the interests of the war effort. 


All of the procedures and patterns of this system were 
originated by members of the Legal Division or estab- 
lished with their advice and supervision. They were also 
responsible to a considerable extent for the administrative 
policies which developed in the field of war production. 
Because no comparable undertaking, either in scope or 
intensity, can be found, the story of the development of 


these controls presents a case history in administrative 
law which, it is thought, may well be of permanent in- 
terest to students of the democratic process, and particu- 
larly to American lawyers. 


CONVERSION TO WAR PRODUCTION AND WARTIME 
CONTROLS 


On January 1, 1941, the entire air strength of the Army 
and Navy of the United States consisted of something 
over 6,000 planes of all types. The Army owned 25 
medium tanks and something more than 100 light tanks; 
but there was in actual production only a single producer 
of each class of tanks, and their capacities were approxi- 
mately 25 light tanks and 15 medium tanks a month. We 
had virtually no anti-aircraft guns, and very little heavy 
artillery. We had a one-ocean navy, and the merchant 


2See Tabulation of Documents, Cope Fp. Rec. Cum. Supp. tit. 32, c. IX, 
App. pp. 9299-9327 (1944). 
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marine had been deteriorating steadily since the World 
War. 


By July 1, 1943, something like a miracle had taken 
place. Fully equipped American armies had been trans- 
ported to the four corners of the earth. A gigantic and 
constantly increasing stream of war materials had flowed 
to our allies. Our monthly airplane production had passed 
7,000. In the first six months of 1943 more than 16,000 
tanks and more than 100,000 guns were delivered. The 
program for a two-ocean navy was far ahead of schedule, 
and during the same period our shipyards were turning 
out cargo vessels at the astonishing rate of 19,000,000 tons 
a year. In the ensuing period since July 1, 1943, all of the 
above figures have been greatly increased: but in a sense, 
it was the achievement of the earlier months of planning 
and converting industry that counted most. What was 
remarkable was not alone the total volume of production 
at the end of two and a half years, but the rapidity 


with which the steadily increasing rate was maintained 
from the outset. 


If the nation’s military and naval arsenal was low in 
the winter of 1940-41, we were equally ill-equipped with 
legal authority and administrative mechanisms to bring 
about conversion of industry to a wartime economy. The 
National Defense Advisory Commission had been ap- 
pointed in the late spring of 1940.° As its name implied, 
it had no far-reaching authority to bring about the speedy 
rearmament of a nation clearly drifting toward war. In- 
deed, few people in the country at that time had any con- 
ception of the stupendous size of the military programs 
which the stern history of the European conflict would 
soon demonstrate to be indispensable to the maintenance 
of free government. The only important legal authority 
exercised by the National Defense Advisory Commission, 
in conjunction with the Army and Navy Munitions 


8 For history of the Commission, see UniTep STaTES GOVERNMENT MANUAL 
(Winter 1943-44), p. 60, et seq. 
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Board, was the power under the so-called “Priorities Stat- 
ute” * to assign priorities to certain Army and Navy 
contracts,—a power which, as will be shown later, was 
hopelessly inadequate to the task at hand. A few substan- 
tial Army and Navy contracts had been let, but there was 
no general rule requiring industry to accept Army or 
Navy contracts or subcontracts. A cumbersome provision 
of the Selective Service Act’ permitted the placing of 
compulsory orders by the Army and Navy under certain 
circumstances, but the procedure was too complicated to 
be of real use in the emergency facing the country. 

The conversion of American industry from civilian to 
war production is an achievement in which American 
businessmen may take justifiable pride. But it must be 
remembered that the achievement was not that of industry 
alone; the great part performed by the armed services 
must also be kept in mind. All-out war production was 
attained through a combination of codperation and tech- 
nical skill on the part of industry and the armed services, 
together with a direction and regulation of the industrial 
effort by the Federal Government, on a scale and of an in- 
tensity unprecedented in the annals of our nation. The de- 
velopment of this system of governmental direction and 
control was indispensable to the success of the war effort. 
To cite but a single illustration, aside from the enactment 
of certain appropriation statutes, all-out war production 
did not commence on Pearl Harbor Day; if a single start- 
ing point were to be chosen, that day would have to be Au- 
gust 31, 1941. On that day Order L-1 was issued, limit- 
ing the manufacture of certain types of motor trucks, 
busses, etc.° Between that date and December, 1941, 27 
limitation orders were issued.” In January, 1942, the 
manufacture of ordinary automobiles, which previously 
had been curtailed, was finally banned for the duration 

454 Stat. 676 (1940), 50 U. S. C. A. app. § 633. 
5 54 Stat. 885, 892 (1940). 50 U. S.C. A. app. § 309. 


66 Fep. Rec. 4533 (1941). 
7 Supra note 2, at 9301. 
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of the war.’ Commencing in the autumn before Pearl 
Harbor, increasing consideration was given to plans for 
bringing about an immediate conversion of the largest in- 
dustrial plants of the nation to war work. When similar 
measures with respect to all durable consumers’ goods 
were taken in the spring of 1942, the volume of war pro- 
duction began to accelerate in geometric proportions. 
When industry finally became convinced of the magnitude 
of and the necessity for the war programs, the success of 
the war production program was then and there assured. 

Contrary to often expressed opinion, the wartime 
regulatory system under which American industry now 
functions did not develop through any hit or miss experi- 
mentation. To be sure, the system was an evolution as 
distinguished from a pattern of planners laid down in ad- 
vance; but the system, as it operates today, is the result 
of many months of diligent and highly conscientious ef- 
fort on the part of both the legal and administrative staffs 
which have shared the responsibility for its development. 
If the test for its justification is one of efficiency, the efforts 
of its designers have not been in vain; that is, the system 
has delivered the goods. A free economy was changed to 
a regulated economy in the interest of the war effort with 
surprising speed and efficiency of operation. The system 
now in force regulates more than one hundred thousand 
transactions of the most diverse nature every week, con- 
trols the activities of more than 250,000 manufacturers, 
wholesalers and retailers, and has drastically altered the 
American industrial and distribution system. 

From time to time, various phases of the war produc- 
tion program have been entrusted to particular govern- 
ment agencies such as the War Food Administration’ and 
Petroleum Administrator for War,” and certain controls 
of distribution have been delegated to the Office of Price 


8[|-2-g, 7 Fep. Rec. 473 (1942). 
9 Ex. O. 9334, 8 Fep. Rec. 5423 (1943). 
10 Fx. O. 9276, 7 Fep. Rec. 10,091 (1942). 
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Administration." However, basic responsibility for the 
over-all war production program since January, 1941, has 
been in the Office of Production Management and its suc- 
cessor agency, the War Production Board.” Wartime 
controls of industrial production have been in large part 
created, developed and administered by these agencies. 
The history of the planning and execution of the legal 
and administrative aspects of the work of these agencies 
is thus illustrative of the whole history of the organization 
of the war production program in the past three and one- 
half yeers. 


1. Necessity for Wartime Industrial Controls 


In the /atssez faire economy that prevailed in American 
industry prior to 1941, the freest competition in the sup- 
ply of raw materials and component parts, and in the pro- 
duction of items for sale to consumers was the order of 
the day. Following the death of the National Industrial 
Recovery Act (NIRA), there had been no large scale 


attempt by the Federal Government to control these 
forces, with the exception of the enactment or enforce- 
ment of certain statutes designed to regulate public utili- 
ties and to curb monopolistic practices.“ 


In peace time, during other than unusual boom periods, 
the supply of materials and facilities generally exceeds 
the demand. Accordingly, there is no difficulty in pro- 
curing the relatively small amount of armament and mu- 
nitions required for the small standing Army and Navy 
to which the United States has become accustomed. 


By the beginning of 1941, however, normal conditions 
were no longer present. The authorized Army and Navy 


11 Directive No. 1, 7 Fep. Rec. 562 (1942). 

12 Ex. O. 8629, 6 Fep. Rec. 191 (1941); Ex. O. 8875, 6 Fep. Rec. 4483 
(1941); Ex. O. 9024, 7 Fep. Rec. 329 (1942); Ex. O. 9040, 7 Fep. Rec. 527 
(1942); and Ex. O. 9125, 7 Fep. Rec. 2719 (1942). 

18 48 Stat. 195 (1933) declared unconstitutional in A. L. A. Schechter Poultry 
Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). 

14 Excepting also, of course, the degree to which business practices were af- 
fected by the operations of the National Labor Relations Act (49 Stat. 449 
(1935), 29 U. S. C. A. § 151) and similar statutes. 
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programs had greatly increased in size, and to these were 
soon added the burgeoning Lend-Lease requirements. 
Paced by the increased military demand, there also devel- 
oped an unusual degree of prosperity accompanying a 
more than normal expansion of civilian demand. As a re- 
sult, over-all demand began to exceed supply, both with 
respect to raw materials and later with respect to certain 
fabricating facilities such as factories for the production 
of machine tools. Competition for materials and facili- 
ties increased and prices began to rise. It became impos- 
sible to obtain delivery under many essential defense 
contracts on schedule, there being no effective mechanism 
for insuring them absolute preference in terms of ma- 
terial and productive facilities. Some manufacturers re- 
fused to accept defense contracts, particularly if the con- 
tract involved a substantial alteration of facilities, or if 
the munitions were to be delivered to one of our allies 
instead of to our own forces. Others refused where ac- 
cepting the order would, in their opinion, result in a dis- 
proportionate loss of civilian orders as compared with the 
situation of their competitors. 

In a series of reports in the fall of 1940, the National 
Defense Advisory Commission had called attention to the 
increasing shortages in particular materials, but until the 
spring of 1941, little had been done either to increase the 
supply of these materials, or to distribute the available 
supply so as to insure the production of the most essential 
items. In such a situation, it was apparent that at least 
two basic powers were urgently needed by the Federal 
Government, (1) the power to control and to direct the 
distribution of scarce materials and products of all kinds 
among competing military and civilian demands, and 
(2) the power to allocate the use of the nation’s produc- 
tive facilities in order to insure promptly and efficiently 
the completion of the nation’s military and essential civil- 
ian program. 





THE GEORGE WASHINGTON LAW REVIEW 


2. Statutory Authority 


Intensive efforts to control and regulate American in- 
dustry for purposes of war production commenced with 
the establishment of the Office of Production Manage- 
ment on January 7, 1941.** At that date, in the midst of 
the difficult economic situation just described, there were 
available for delegation to the new defense agency only 
two statutory powers of any importance. 


The first of these, the priorities statute, then read as 
follows: 


Sec. 2. (a) That whenever deemed by the President of the 
United States to be in the best interests of the national defense 
during the national emergency declared by the President on Sep- 
tember 8, 1939, to exist, the Secretary of the Navy is hereby 
authorized to negotiate contracts for the acquisition, construction, 
repair, or alteration of complete naval vessels or aircraft, or any 
portion thereof, including plans, spare parts, and equipment 
therefor, that have been or may be authorized, and also for ma- 
chine tools and other similar equipment, with or without adver- 
tising or competitive bidding upon determination that the price 
is fair and reasonable, and deliveries of material under all orders 
placed pursuant to the authority of this section and all other 
naval contracts or orders and all Army contracts and orders 
shall, in the discretion of the President, take priority over all 
deliveries for private account or for export2® (Emphasis sup- 
plied.) 


The inadequacies of this statute are now apparent. The 
provision on its face referred only to prime contracts of 
the Army and Navy; it was silent as to subcontracts, and 
as to contracts for supplies made by friendly powers such 
as Great Britain. 


Nevertheless, as a practical matter, the Army and Navy 
Munitions Board had been assigning priority to British 
contracts and to subcontracts on a voluntary basis, and 
this practice was continued by the Office of Production 
Management. With respect to Army and Navy subcon- 
tracts, this practice was buttressed by a legal opinion of 
the General Counsel of the Office of Production Manage- 


15 Ex. O. 8629, 6 Fep. Rec. 191 (1941). 
16 Supra note 4. 
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ment to the effect that the statute authorized their assign- 
ment of priority by reason of the fact that such preferen- 
tial treatment was essential to accomplish the purpose of 
Congress in enacting the statute. With respect to foreign 
contracts, priority continued on a voluntary basis. 

More important than these obvious deficiencies of the 
statute, was the fact that a simple and elementary system 
of priorities was wholly inadequate to insure production 
of the national defense program in any event. Priority 
under the statute was assigned by the issuance of prefer- 
ence rating certificates to individual contracts. When 
there was adequate material on hand to produce all orders, 
the system worked reasonably well, since it insured the 
production and delivery of the preferred orders on sched- 
ule, even if this required the deferment of other orders. 
When scarcities of material developed, however, the sys- 
tem broke down, for in many cases there was no material 
available at the time the preferred order was received by 
the supplier. The situation may be graphically illustrated 
by thinking of a thousand people attempting to pass 
through a door into a room holding only 100 people. The 
mere designation of 100 of these individuals as being pre- 
ferred did not insure their getting into the room, unless 
at the same time provision were made for keeping all the 
other 900 out of the room. Since no such provision had 
been made with respect to non-preferred orders involving 
the use of scarce materials, the inevitable happened. 
Aluminum, to give but one example, was dissipated in the 
manufacture of juke boxes, electric refrigerators and the 
like, in the intervals of time between the receipt of rated 
priority orders. The year 1941 was a banner year for the 
production of consumers’ durable goods, but it established 
few sensational records for armament production. 

The second statutory power delegated to the new 
agency was section 9 of the Selective Training and Serv- 
ice Act of 1940.** Under this statute, the Army and Navy 


17 Supra note 5. 
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may place with manufacturers compulsory orders which 
must be accepted under penalty of plant seizure and crim- 
inal sanctions. The prescribed procedure is somewhat un- 
wieldy, and the power has not been widely used up to the 
present time. 


The need for broader powers for the war production 
agency was quickly recognized, and an amendment to sec- 
tion 2(a) of the Priorities Statute, prepared by the legal 
staff of the Office of Production Management, was adopt- 
ed by Congress and signed by the President on May 31, 
1941, the powers under this amendment being thereafter 
delegated to the Office of Production Management.* 
This simple statute, which is the basis of virtually all of 
the present far-reaching regulation of American industry, 
entrusts to the executive one of the most, if not the most 
sweeping grant of authority in our history. The amended 
section 2(a) reads as follows: 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That sec- 
tion 2 of the Act approved June 28, 1940 (Public, Numbered 
671, Seventy-sixth Congress), as amended, is amended by in- 
serting “(1)” after “Sec. 2. (a)” and by adding at the end of 
subsection (a) thereof the following: 

(2) Deliveries of material to which priority may be assigned 
pursuant to paragraph (1) shall include, in addition to deliveries 
of material under contracts or orders of the Army or Navy, de- 
liveries of material under— 


(A) contracts or orders for the Government of any country 
whose defense the President deems vital to the defense of the 
United States under the terms of the Act of March 11, 1941, 
entitled “An Act to promote the defense of the United States” ; 

(B) contracts or orders which the President shall deem 
necessary or appropriate to promote the defense of the United 
States; and 

(C) subcontracts or suborders which the President shall 
deem necessary or appropriate to the fulfillment of any con- 
tract or order as specified in this section. 


Deliveries under any contract or order specified in this section 
may be assigned priority over deliveries under any other contract 
or order. Whenever the President is satisfied that the fulfillment 
of requirements for the defense of the United States will result 


18 Supra note 12. 
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in a shortage in the supply of any material for defense or for 
private account or for export, the President may allocate such 
material in such manner and to such extent as he shall deem 
necessary or appropriate in the public interest and to promote 
the national defense. The President shall be entitled to obtain 
such information from, require such reports by, and make such 
inspection of the premises of, any person, firm, or corporation as 
may be necessary or appropriate, in his discretion, to the enforce- 
ment or administration of the provisions of this section. No per- 
son, firm, or corporation shall be held liable for damages or 
penalties for any default under any contract or order which shall 
result directly or indirectly from his compliance with any rule, 
regulation, or order issued under this section. The President may 
exercise any power, authority, or discretion conferred on him 
by this section, through such department, agency, or officer of 
the Government as he may direct and in conformity with any 
rules and regulations which he may prescribe.’® 


The sweeping effect of this amendment will be obvious 
from a consideration of a few of the key words. In the 
first place, materials may be allocated when there is a 
“shortage.” This does not mean that supply must be in- 
adequate to meet war demands alone. It means simply 
that the total demand, including defense, civilian and ex- 
port must exceed the supply. In view of the greatly 
expanded demand described above, this condition pre- 
vailed by the summer of 1941 with respect to nearly every 
important commodity, and has continued to exist until 
recently. 

The term “material” in the statute does not refer solely 
to raw material in the common sense of that term. As de- 
fined by judicial authority, the word refers to material, 
commodities, parts and products of every kind, including 
electric power, gas and water.” 

Again, the word “allocate” means, according to Web- 
ster’s Dictionary, “to distribute or assign,” and the term 
has been construed in just that manner. Thus, under this 
amendment, when a supply is inadequate because of com- 





1955 Stat. 236 (1941), 50 U. S.C. A. § 1152. 
20 Johnson Foster Co. v. D’Amore Const. Co., 314 Mass. 416, 50 N. E. (2d) 
89, 93 (1943); Crown-Central Petroleum Corp. v. Frick-Reid Supply Co., 
173 Ark. 983, 293 S. W. 1012 (1927) ; Westinghouse Electric Mfg. Co. v. Barre 
etc. Power Co., 98 Vt. 130, 126 Atl. 594 (1924). See also International Paper 
Co. v. United States, 282 U. S. 399, 51 Sup. Ct. 176, 75 L. ed. 410 (1931). 
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peting demands, that supply in the hands of manufactur- 
ers, wholesalers and retailers may be distributed so as to 
insure its proper use in the war production program. 

Finally, the only limitations on the authority conferred 
upon the President were that his discretion must be exer- 
cised 


in such manner and to such extent as he shall deem necessary 
or appropriate in the public interest and to promote the national 


defense. 

Only because of this unencumbered grant of authority 
has it been possible for the agencies administering the Act 
to meet the thousand-and-one unforeseeable contingencies 
which have arisen every day in the prosecution of the war 
production program. It will also be noted that the amend- 
ment cured the defects in the authorization for the prior- 
ities system by expanding the classes of contracts which 
could be assigned such priority. Another change of major 
importance was the provision protecting any concern from 
claims for damage for defaults on private contracts which 
resulted directly or indirectly from its compliance with 
rules, regulations or orders issued under the statute. This 
provision greatly stimulated the desire of business con- 
cerns to secure orders for the manufacture of war ma- 
terials. 

Section 2(a) was further amended on March 27, 1942, 
and incorporated in the Second War Powers Act.” By 
the terms of that amendment, violation of a regulation 
or order issued pursuant to its provisions was made a 
crime and also specifically made subject to civil injunc- 
tion proceedings. In addition, by insertion of the words 
“or facilities” the power to allocate materials was expand- 
ed to include a similar power to allocate facilities, an 
authority which has since been widely exercised. For ex- 
ample, under the amendment it is now possible for the 
War Production Board to allocate the facilities of a par- 
ticular instrument manufacturer exclusively to the manu- 


21 Supra note 1. 
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facture of instruments for the Army, Navy or Air Forces. 
Under the statute prior to amendment, this result could 
only have been obtained indirectly through control over 
the materials which the manufacturer required. 

Congress further amended the statute by authorizing 
the President to allocate “upon such conditions” as well 
as “in such manner and to such extent” as he might deem 
necessary or appropriate in the public interest and to pro- 
mote the national defense. It was this clause that later 
gave rise to the claim that the allocation and priorities 
powers might be legally used to enforce regulations made 
by other war agencies. As pointed out below, this view 
was not shared by the General Counsel of the War Pro- 
duction Board. 

While the Priorities Statute forms the basis for most 
of the regulatory system now in effect, one other useful 
statutory power may be mentioned. Under the Requisi- 
tioning Act of 1940,” the government may requisition 
critical materials and equipment which was destined for 
export when such exportation has been denied. Under the 
Requisitioning Act of 1941*° whenever the President de- 
termines that 


the use of any military or naval equipment, supplies, or muni- 
tions, or component parts thereof, or machinery, tools, or ma- 
terials necessary for the manufacture, servicing, or operation of 
such equipment, supplies, or munitions is needed for the defense 


of the United States, 
he is authorized to requisition such property, provided 
the need is immediate and other means of obtaining the 
property on fair terms have been exhausted. In any such 
case the government, after seizure, makes a determina- 
tion of the value of the property seized, and if the owner 
is not satisfied with this determination of value, he may 
take 50 per cent of the compensation awarded and bring 
action in the United States courts for any balance which 
he believes due. These statutes have been widely exer- 


22 54 Stat. 1090 (1940), 50 U. S. C. A. app. § 711 as amended. 
23 55 Stat. 742 (1941), 50 U. S. C. A. app. § 721 as amended. 
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cised, particularly to convert to active use stranded mate- 
rial destined for European countries occupied by the 
enemy, to put into use idle equipment and to move to 
war purposes accumulations of idle and scrap material. 


3. Execution of the Statutory Authority 


The assignment of responsibilities among the agencies 
of the Executive Department of the Federal Government 
is accomplished by written directions from the President, 
the more important of which are embodied in executive 
orders published in the Federal Register. There is cur- 
rently in the public mind and in the press a considerable 
misunderstanding of the nature and functions of such ex- 
ecutive orders. 


Both under the Constitution and under additional stat- 
utory authorizations,“ the President enjoys wide powers 
and discretion in discharging the duties of his office and 
in executing the laws of the nation. In discharging these 
functions, he is not limited to the agencies and bureaus 
created by statute; he may create additional agencies and 
may transfer functions among the various departments 
and bureaus. Most of the executive orders issued by the 
President simply assign and distribute responsibility and 
authority in discharge of this discretion. 


Obviously, therefore, executive orders are not good or 
bad per se. They are a necessary instrument for the carry- 
ing out of the executive duties of the office of the Presi- 
dent, and have been issued by every President since the 
time of Washington.” 


24 The Reorganization Act of 1939, 53 Stat. 561 =z 5 U. - C. A. § 133; 
First War Powers Act, 55 Stat. 838° (1941), 50 U. S. C. A. § 60 

25 An editorial note in the New York Times October 29, 1944, ae this 
statement: “The numbering of Executive Orders . . . was begun in 1912 by 
the State Department, retroactively. Archivists started with one issued by 
Abraham Lincoln in 1863. After numbers had been assigned to all orders then 
known to be in existence, some 500 others were discovered. These were in- 
serted in their proper places and designated by auxiliary letters, as, for ex- 
ample, 1122A, etc. An order just announced bears the number 9,488; the total 
issued, therefore, would approximate 10,000. Of these, President Roosevelt has 
issued 3,417 in eleven and a half years.” 
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Another type of executive order, which is much mis- 
understood, may be described as sub-legislative in nature. 
Such orders prescribe policies, standards and regulations, 
sometimes for the conduct of the agencies involved, and 
sometimes for the public or portions of the public as well. 
Again, such executive orders are not good or bad as a 
class. To the extent that they are authorized either by 
particular statutes or by the general authority vested in 
the President by virtue of the Constitution, such executive 
orders are a proper mechanism of government regulation. 
Executive orders of this type are subject to legitimate 
criticism only when they transcend the bounds of that 
authority. 

It scarcely needs to be pointed out that the task of set- 
ting up and correlating the work of the various agencies 
responsible for the war production program was enor- 
mously complicated and difficult. Generally speaking, the 
President was given a free hand by Congress in this re- 
spect. While many executive agencies are specifically 
created by statute (e.g., S.E.C., Wage and Hour Admin- 
istration, etc.), in the field of war production Congress 
wisely recognized the constantly changing and emergency 
nature of the undertaking, and turned the entire task of 
assigning priorities, and allocating materials and facili- 
ties, over to the President to be administered by him 
through such agencies as he should designate. This ques- 
tion of the validity of delegations was at first a most trou- 
blesome problem. Despite the holding in the Panama 
Refining Co. case* we felt that the standard fixed by Con- 
gress was sufficiently definite to validate the general dele- 
gation of authority to the President. Such an opinion 
seemed inescapable in view of the nature of the war 
power, the extent and complexity of the administrative 
task prescribed, the constantly changing nature of the de- 
fense production program, and the attitude of the Su- 


26 Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 
(1935). 


2 
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preme Court reflected in the Curtiss-Wright Corporation 
case.” When it is appreciated that at times the supply of 
petroleum available for distribution varied from day to 
day in accordance with the sinkings of tankers, no realist 
could suppose that the court would upset a general del- - 
egation of authority to regulate that distribution. 

Any doubts as to the validity of delegations were 
ultimately removed by a series of court decisions culmi- 
nating in the cases of L. P. Steuart & Bro. v. Bowles,” 
Yakus v. United States” and Bowles v. Willingham.” 


The question as to whether the President was author- 
ized to make a further delegation of authority was at all 
times considered to be simply one of statutory intent. As to 
this, it needed only to be considered that during the early 
days of operation under the priorities statute, many thou- 
sands of preference rating certificates were issued by 
Army, Navy and Office of Production Management offi- 
cials, each working day. It was clear that Congress under- 
stood and intended that these powers should be exercised 
under further delegations of authority from the President, 
and any doubt on this score would be removed by the 
ratification involved in the legislative history of the Sec- 
ond War Powers Act. Judicial decision had already up- 
held the validity of the delegation by Congress as well as 
by the President™ and, as above stated, the decision in 
the Steuart case finally disposed of all these issues. 


While it is unquestionably true that there is some con- 
fusion of authority and overlapping jurisdiction within 
the federal war agencies, it is equally true that diligent 
efforts are constantly made to minimize this difficulty. 
Executive orders delegating the war powers usually have 


27 United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 57 Sup. Ct. 
216, 81 L. ed. 255 (1936). 

28 322 U. S. 398, 64 Sup. Ct. 1097 (1944). 

29 321 U. S. 414, 64 Sup. Ct. 660 (1944). 

80 321 U. S. 503, 64 Sup. Ct. 641 (1944). 

81 Hampton & Co. v. United States, 276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 
624 (1928); United States v. Rock Royal Co-operative, Inc., 307 U. S. 533, 
59 Sup. Ct. 993, 83 L. ed. 1446 (1939). 
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been issued only after exhaustive review and discussion 
by the agencies concerned. The clearing house for this 
procedure is the Bureau of the Budget,** which has be- 
come the nerve center of the executive branch of the gov- 
ernment. Generally all proposed executive orders are 
cleared through this office, and strenuous endeavors are 
made there to harmonize on paper the conflicting views 
of the various agencies. They are also passed upon by the 
Attorney General. Many of the most important execu- 
tive orders go through almost innumerable drafts and, 
generally speaking, it is true that great carefulness is used 
in their preparation. 

If, despite this effort, confusion and duplications occur, 
this may be charged in great part to the nature, size and 
complexity of the subject matter. It is easy to say that 
the difficulty with the present organization of the war 
production program lies in the failure to delegate suffi- 
cient authority to particular individuals. Reference to a 
few of the perplexing practical problems that have had 
to be solved in this connection will demonstrate that the 
solution is not quite so simple. 


In the first place, there has been a constant struggle 
between two theories of wartime industrial control. One 
of them may be called the commodity theory. According 
to this theory, governmental management of industry 
should be organized on a commodity basis.” If the entire 
war production operation is to be handled by a single 
agency, then that agency should be organized on a com- 
modity basis; on the other hand, where a particular ma- 
terial presents peculiar problems, the commodity theory 
permits the establishment of a separate agency to handle 
that material. This is the theory that dictated the creation 
of the Petroleum Administration for War and the War 
Food Administration, among others. 


82 Wilkie, Legal Basis aa Increased Activities of the Federal Budget Bureau 
(1943) 11 Geo. Wasa. L. Rev. 265. 


88 BarucH, AMERICAN Inpustay IN THE Wark (1941). 





18 THE GEORGE WASHINGTON LAW REVIEW 


The other theory of governmental war organization 
may be called the functional theory. According to this 
theory, all responsibility for certain war production func- 
tions should be concentrated in a single agency which 
would have the responsibility for exercising these func- 
tions even over commodities or products which are pri- 
marily the responsibility of other agencies. Under this 
theory the Office of Defense Transportation was created ™ 
to insure adequate transportation facilities and similarly 
the rationing power over all commodities was assigned to 
the Office of Price Administration.** The creation of the 
Office of Production Management itself manifested an in- 
tention to concentrate authority with respect to the func- 
tion of war production in a single agency. This plan has 
since been somewhat weakened through the action of the 
centrifugal forces, that is, agencies seeking additional 
powers, which are always at work in a large-scale under- 
taking of this kind. 

It is obvious that when a part of the war administra- 
tion is organized on a commodity basis and another part 
on a functional basis, conflicts will occur. When a prob- 
lem involving transportation of petroleum arises, it is a 
petroleum problem to Petroleum Administration for 
War, and a transportation problem to the Office of De- 
fense Transportation, yet it may often be equally a ration- 
ing problem to the Office of Price Administration. 

What is not so obvious, however, is the existence of any 
panacea which would wholly avoid this difficulty. The 
benefit of the concentrated attention that is given one par- 
ticular functional aspect of the war production program 
by the creation of a separate agency to deal with that par- 
ticular problem can probably not be attained in any other 
manner; a similar observation would be true with respect 
to the agencies created to handle particular commodities, 
such as Petroleum Administration for War, Office of the 


34 Ex. O. 8989, 6 Fep. Rec. 6725 (1941). 
85 Supra note 11. 
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Rubber Director and the War Food Administration. Ex- 
perience has taught us that orderliness in methods of ad- 
ministration in times of crises is not necessarily the highest 
goal. What counts is the goods produced and, judged by 
this test, the present war production organization works 
with a fair degree of success. 

As the central war production agency, the War Pro- 
duction Board and its predecessor, the Office of Produc- 
tion Management, by a series of executive orders have 
been delegated in general terms the presidential authority 
under the Priorities Statute.*° This power is virtually 
unconditioned and unlimited in extent, except that dele- 
gations with respect to particular functions and commod- 
ities have also been made to Office of Price Administra- 
tion, Petroleum Administration for War, Office of 
Defense Transportation, War Food Administration and 
Solid Fuels Administration for War. 


Much of the difficulty arising from confusing and du- 
plicating jurisdiction has been eliminated by codperative 
action by the agencies involved. Examples may be found 
in the relationships between the War Production Board 
and Petroleum Administration for War, or between War 
Production Board and the Office of Price Administration. 
In the first case, the executive order creating Petroleum 
Administration for War gave that agency certain priority 
powers, subject to the direction of the Chairman of the 
War Production Board, with respect to the distribution 
of material used in the production of petroleum. This, of 
course, necessitated the closest relationship between that 
agency and the petroleum industry. As a practical mat- 
ter, it soon became apparent that it would be preferable 
to have the same agency charged with responsibility for 
distributing petroleum among competing demands. This 
was accomplished by an exchange of letters between Mr. 
Nelson and Mr. Ickes which was later formalized in Di- 


36 Supra note 12. 
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rective 30, issued on August 18, 1943.°° The necessary 
integration of the whole war production program is pre- 
served through an understanding incorporated in agree- 
ments to the effect that regulations issued by the Petro- 
leum Administrator for War must conform to over-all 
policies and programs, as well as to general regulations 
issued by the War Production Board. In similar manner, 
operating agreements have been entered into with Solid 
Fuels Administration for War and other agencies. 


Similarly, it became apparent at an early stage of oper- 
ations that the Office of Price Administration was better 
organized to handle rationing assignments, particularly 
at the retail or consumer level, than was the War Produc- 
tion Board, the latter having concentrated its efforts on 
the regulation of production and industrial distribution, 
whereas the rationing problem is closely akin to the whole 
problem of the price structure. Accordingly, an arrange- 
ment was worked out between the agencies, and again in- 
corporated in formal documents published in the Federal 
Register, whereby the Office of Price Administration 
undertook the general rationing responsibility, subject 
again to general program and policy control by the War 
Production Board.* Perhaps the most important factor 
in avoiding overlapping and jurisdictional difficulties is 
the element of codperative human relationship which is 
always a powerful factor in these situations. 


Many of the most difficult and perplexing problems of 
inter-agency relationship in the war program have been 
solved by the creation of the War Production Board Re- 
quirements Committee. Like all the other administrative 
machinery this important Committee came into existence 


878 Fep. Rec. 11,559 (1943). 


88 Delegation of authority to the Office of Price Administration with respect 
to rationing: Directive No. 1, 7 Fep. Rec. 562 (1942) (approved by the Presi- 
dent), as amended by Supplementary Directive No, 1 H, further delegation of 
authority to Office of Price Administration with reference to rationing of 
line, 7 Fep. Rec. 3478 (1942). See also Emergency Price Control Act of 1942, 
56 Stat. 33 (1942), 50 U. S. C. A. app. § 925. 
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by a process of evolution. A considerable time in advance 
of the commencement of each quarter of the calendar year 
each of the war agencies which requires scarce materials 
or facilities, including War, Navy, Maritime Commis- 
sion, Foreign Economic Administration, War Food Ad- 
ministration, Petroleum Administrator, etc., makes an 
estimate of its program needs for the ensuing quarter. 
These programs are submitted as far in advance as pos- 
sible for the consideration of the General Requirements 
Committee, on which sit as advisers the representatives 
of all the claimant war agencies. The Committee has its 
own staff of technical experts who break down the pro- 
grams by their own processes of analysis. Practically al- 
ways the total demands substantially exceed the estimated 
supply of scarce materials available for the ensuing quar- 
ter. At the meetings of this Committee and its various 
sub-committees conflicting demands for requirements are 
analyzed, criticized and resolved, in the attempt to make 
the demands fit in with supply as far as possible. The 
representatives of the claimant war agencies act simply in 
an advisory capacity. The final decisions in every case are 
made by its Chairman: first preference is of course in- 
variably given to the recommendations of the Joint Chiefs 
of Staff of War and Navy. Few officials during the war: 
carried a heavier burden of responsibility than the sev- 
eral men who have successively served as the Chairman 
of this Committee. These decisions controlling and dis- 
tributing the flow of scarce materials to each and all of 
the claimant agencies are of critical importance to all 
phases of the war effort. Although these decisions were 
invariably made in highly controversial situations and 
vitally affected the work of every war agency, the spirit 
in which they were accepted evinced a high degree of 
coéperation and patriotism. In short, this administrative 
device adequately fulfilled the purpose for which it was 
devised. 
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4. Delegation of the Priority Authority Within the 
Agency” 

One of the most difficult and constant problems of any 
administrative agency was at first the controlling of the 
issuance of informal and unauthorized orders and direc- 
tions by its executive personnel. The problem was par- 
ticularly acute in the war agencies, where the top staff 
was drawn from the executive ranks of the business world, 
comprising men accustomed to exercise wide discretion 
and control without supervision, generally lacking in gov- 
ernmental experience and legal knowledge and the tradi- 
tional caution of the careful public official. These men 
understandably felt that they had been brought to Wash- 
ington at considerable personal inconvenience to solve 
particular problems connected with an industry with 
which they were intimately acquainted. Naturally they 
were inclined to resent any limitations on their authority, 
and in the earlier period the problem of unauthorized 
action by governmental officials was therefore more than 
usually acute. 

The difficulty of this type of informal action is obvious. 
In the first place, it is difficult for the ordinary administra- 
tive officials to attain quickly a comprehensive understand- 
ing of the actual substance and extent of the legal author- 
ity vested in the agency. Second, human nature being 
what it is, the individual in charge of a particular com- 
modity division is properly concerned primarily with the 
problems of the industry under his jurisdiction. An action 
or informal ruling which seems to him to be justified may 
be entirely out of line with the settled policy of the agency, 
and might result in a slowing up of the very programs 
which have been determined to be most essential. Under 
these circumstances perfect integration of the war pro- 
duction effort becomes very difficult. Finally, the issu- 

39 The February issue of this Review will contain an article by N. D. Grund- 


stein on Subdelegation of Administrative Authority, a comprehensive analysis 
of the basic principles governing subdelegation. [Ep.] 
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ance of unauthorized directions would be grossly unfair 
to business concerns which are granted an exemption from 
civil liability under the Second War Powers Act only 
when they act in compliance with a lawful direction is- 
sued by competent authority. 

In the War Production Board this problem has been 
handled in two ways. In the first place, a standard form 
for the issuance of authorized regulations and orders has 
been developed, and, secondly, an attempt has been made 
to educate industry to consider only documents issued in 
the authorized form to be legally binding. 


Originally this was done by having all orders issued 
over the signature and title of a particular official, e.g., 
the Director General for Operations. At the present time 
a public regulation of the Board “ provides (with a few 
exceptions) that all official action will be taken in the 
name of the Board, countersigned by the Executive or 
Recording Secretary. Industry understands this rule at 
the present time, and the practice of issuing unauthorized 
individual directions over the signature of a particular 
division director has now disappeared. This process of 
improvement was greatly accelerated by the refusal on 
the part of certain industrial concerns to comply with di- 
rections unless issued in the authorized form. 

By providing such an official form for actions by the 
Board, it has been possible to set up a complete internal 
system of review prior to issuance of orders and regula- 
tions. The signature of the secretary is not affixed to any 
document until its issuance has been approved in accord- 
ance with a written delegation of authority stemming 
from the Chairman of the War Production Board. The 
Chairman has delegated general authority to approve 
actions to a comparatively few officials of the Board, and 
these officials also have been given the right to redelegate 
that authority. Such delegations and redelegations are 


40 WPB Regulation No. 1, 9 Fep. Rec. 193 (1944). 
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always in writing, and they generally incorporate the 
standards and limitations under which the authority is to 
be exercised. As the contemplated action becomes more 
voluminous and routine (e.g., the issuance of preference 
rating certificates), the exercise of the authority is pro- 
gressively circumscribed by the limitations set forth in 
the delegation. For example, field offices of the Board 
are permitted to issue preference ratings only in a partic- 
ular type of emergency or when the material involved has 
a value of less than $25,000.** The individual who ad- 
ministers a particular order on containers is delegated 
authority to approve the issuance of actions expressly con- 
templated in that order, but has no general authority to 
issue orders to the container industry. Before any action 
is taken in the name of the War Production Board, the 
proposed action is checked against the written authority 
of the individual who directs its issuance. In every case 
a complete administrative record is kept showing the per- 
son authorizing the action, and the reasons for the action 
taken unless it is of a purely routine nature. By means 
of these controls it has been possible to approximate a 
situation in which the official actions taken by the Board 
conform to over-all policy as determined by the Chair- 
man and are authorized by officials duly charged with the 
responsibility for making the decision in the particular 
case. 


5. Development of Regulatory System 


The student of administrative law will find it difficult 
to fit the work of the War Production Board into any of 


*1 Section 3.01 of Field Administrative Order No. 4-3 (as amended), effec- 
tive April 15, 1944, governing delegations of authority provides: “Each Re- 
gional ate shall be delegated authority to assign preference ratings up to 
$2,500 ‘out-of-line’ (unless increased by special delegations of authority) and 
to $25,000 ‘in-line’ up to and including AA-1, and to assign the CMP allotment 
symbols MRO on Form WPB-541 applications of the types referred to in Sec- 
tions 4.02 and 4.03 below, and to approve the assignment of such ratings and 
symbols for the official WPB signature. Each Regional Director may redele- 
gate, in accordance with established procedure, to persons in the regional office 
or o the — offices within his region the powers delegated to him pursuant 
to this order 
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the three traditional pigeonholes for classifying govern- 
mental action. It will be useful, however, to accept the 
“tyranny of labels” in order to analyze briefly the nature 
of the powers conferred on the executive by Congress 
under the Priorities Statute. 

In the first place, the authority conferred is basically 
executive in its nature. The statute sets up a broad gen- 
eral objective and authorizes the President to take certain 
action to accomplish it, namely to assign priority to con- 
tracts and to allocate materials and facilities. In carrying 
out this responsibility, a large part of the activity of the 
Board has thus necessarily been of a type which would 
have to be classified as executive or administrative. Such, 
for example, has been the assignment of varying degrees 
of priority to the millions of individual transactions which 
have had to be reviewed by officials of the Board and the 
Armed Services. This application of a set of standards 
to a large number of individual transactions is typical of 
what is usually considered to be executive action. 

Because of the broad and undefined nature of the statu- 
tory objective, however, an equally large part of the action 
taken under the statute may only be described as “sub- 
legislative.” To cite a simple example, the first step to- 
wards securing a fair and efficient division of scarce 
materials is the prevention of hoarding, and maintenance 
of uniformly low inventories throughout industry. This 
can best be accomplished through the issuance of a broad 
regulation prohibiting the acquisition of excess inventory 
by any individual. Such a regulation is essentially legis- 
lative in its nature, since it formulates a rule of conduct 
of general application, as distinguished from passing 
upon an individual transaction. 

Finally, a considerable portion of the work of the 
Board resembles quasi-judicial procedures of other fed- 
eral administrative agencies. Examples of this type of 
action are the appeals procedure and the compliance and 
requisitioning procedures discussed below. 
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Despite this difficulty of definition, it is clear that the 
basic grant of authority is what the courts describe as 
“executive”; for this reason, the statute being silent, there 
is no constitutional requirement for notice or hearing as 
a preliminary to taking action under the statute, and the 
scope of any judicial review would assuredly be limited 
to the question of whether the action was arbitrary or 
capricious. 

This carte blanche grant of authority, free from statu- 
tory limitation or extensive judicial review, could, of 
course, be subject to grave abuse. This fact was recog- 
nized at the outset by the General Counsel and also by the 
executive staff of the War Production Board. We were 
sailing on an uncharted sea; on one side was the Scylla 
of hasty, ill-considered, arbitrary and oppressive govern- 
ment action; on the other, the Charybdis of red tape, 
excessive internal clearance procedures, and delays which 
might prove disastrous to the defense program. 

Faced by this dilemma, the philosophy that emerged 
and which found expression in the actions and procedures 
here described may be summarized somewhat as follows: 
The primary goal at all times has been to expand and 
accelerate the war production program with a minimum 
of delay, and all procedures have had to be tested against 
this standard.” The by-word and condition precedent to 
all action became, ‘Does it help the war effort?” If not, 
then it failed to meet the first test preliminary to War 
Production Board action. Despite the lack of constitu- 
tional or statutory restraint, it would perhaps have been 
advisable in more normal times to set up fairly rigid pro- 
cedures to screen all proposed actions minutely, afford all 
interested parties a full opportunity for expression of 
their views, resolve differences of opinion at the highest 
executive level, survey proposed actions from the stand- 
point of their long-term impact upon the American econ- 


42 The need to make plans for reconversion of industry became pressing in 
the summer of 1944 and required other policies and procedures. 
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omy and policy, and provide an equivalent of judicial 
procedure in cases where conflicting interests, particularly 
of a pecuniary nature, were involved. The exigencies of 
the situation created by our national unpreparedness, 
however, dictated quite different arrangements. What 
was finally accepted as the guiding principle for adminis- 
trative action was that procedures had to be designed to 
secure the maximum degree of fairness under the circum- 
stances, consistent with a minimum of delay. 


A word may well be said here on the subject of fairness 
in wartime. In such a context, the term acquires a mean- 
ing quite dissimilar from its ordinary understanding. 
Fairness in ordinary times has a judicial and moral con- 
notation; it means that each man receives his just deserts. 
It is difficult to maintain such a standard in wartime. 
Obviously, it is not “fair” in the ordinary sense of the 
word that a manufacturer of ice boxes should be sum- 
marily closed down and in effect put out of business, while 


the manufacturer of airplanes is permitted to expand his 
plant 100-fold at the expense of the government. This is 
not fairness in the customary sense at all; it is simply an 
inescapable necessity. 


What fairness must mean in wartime is avoidance of 
discrimination, bias or arbitrariness. In other words, it 
is possible to a very considerable degree to see to it that 
persons in the same situation are treated alike; that in- 
terests of individuals within a group are adequately pre- 
sented and impartially adjudicated; that where an issue 
is sharply presented among a small number of individual 
interests, their views are heard, even though it may be 
only over the telephone; that remedial programs and 
policies are introduced to alleviate to some degree the 
harm caused to particular interests by the war program. 
To summarize, it is submitted that even in wartime in a 
democracy due process of law and sound government pol- 
icy alike dictate simply that the government in attaining 





28 THE GEORGE WASHINGTON LAW REVIEW 


its paramount objective of self-preservation must be as 
fair as possible under the particular circumstances. 

Before discussing the controls which have been set up 
to attain this objective, it is necessary to describe in some 
detail the regulatory system which has been developed. 
Here again, there were no precedents of much use to 
those charged with responsibility for setting up the sys- 
tem. 

We suppose that it will not be disputed that the sheer 
size of the job measured in terms of the volume of the 
output (“paper work” if you will) has been staggering. 
More than three million PD-1A priority certificates were 
issued from January, 1941, through May 31, 1944; 5,353 
orders, regulations and amendments were issued by the 
Office of Production Management and the War Produc- 
tion Board. There is no record available as to the indi- 
vidual directions and allocations issued. When it is re- 
called that all of this gigantic spate of legal and executive 
activity finds its basis in three sentences of a statute, some 
notion can be gained of the scope and complexity of the 
undertaking from the standpoint of legal supervision and 
direction. 

The history of the regulatory activities of the Office of 
Production Management—War Production Board may 
be described as a progression from the particular to the 
general. The original priorities statute was administered 
solely by the assignment of priority to individual trans- 
actions through the issuance of preference rating certifi- 
cates, the familiar ““PD” series and its predecessors the 
“PB” series. The effect of these certificates was simply to 
give a preferred delivery date to particular orders for 
materials. During the year 1941, the number of these 
certificates issued became almost astronomical. Ratings 
were issued for indispensable civilian contracts by the Of- 
fice of Production Management, while military contracts 
were granted ratings by the Army and Navy, pursuant to 
authority delegated to them by the Office of Production 
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Management. Applications for preference ratings fre- 
quently exceeded 10,000 per day. It soon became appar- 
ent that the on-rushing torrent of paper would engulf the 
agencies administering the system and industry as well, 
unless simplified means of regulating production and dis- 
tribution could be achieved. 

The initial step towards improving this situation was 
taken in the development of “orders” as distinguished 
from “certificates.” It should be emphasized that there 
were no precedents for such orders. A first and natural 
outgrowth of the certificate system was the development 
of the “P” (Preference) series of orders in the spring of 
1941. The emergence of this series was a recognition of 
the preéminent importance which certain portions of the 
defense program had then attained. Under the certificate 
system, the manufacturer of electric cranes was required 
to obtain separate priorities certificates for each of the 
many thousands of items which he procured each month. 
This obvious waste of time and manpower was terminated 
by the issuance of Order P-1, which gave such manufac- 
turers a blanket rating for all of their purchases. This 
series of orders was the subject of continual revision and 
improvement during the next two years, and ultimately 
developed into the “Production Requirements Plan” 
which is mentioned below. 


At about the same time, the scarcity of materials had 
made itself acutely felt, particularly in aluminum, alloy 
steels and certain other metals. As pointed out above, the 
priorities system was quite inadequate to resolve this dif- 
ficulty, since preference could be guaranteed only if the 
particular supplier happened to have the material on 
hand when the preferred order was received. Recogni- 
tion of the need for a stricter control of distribution re- 
sulted in the amendment of the priorities statute in May, 
1941,* to authorize the allocation of materials, and in the 


43 Supra note 19. 
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simultaneous development of the ““M” series of orders. 
Each of these orders covered a particular material, and 
set up a regulation over its distribution varying consider- 
ably in the intensity of control. The aluminum order, for 
example, was early amended to provide flatly that no 
aluminum could be delivered except upon specific au- 
thorization from the Office of Production Management. 
Such a system was referred to as “100 per cent” alloca- 
tion. It meant that producers must submit to the Of- 
fice of Production Management monthly, their “order 
boards,” 1.e., their proposed list of sales, for approval or 
modification, before shipping their products. Other or- 
ders, e.g., the first zinc order, required the producer to 
set aside a “kitty” of a specified percentage of his output 
for defense orders, leaving him free to dispose of the bal- 
ance of his production on civilian orders. 

On the whole these allocation orders worked well and 
brought the material situation under relative control for 
the first time. The single most important advance towards 
solving the materials problem, however, was made with 
the introduction of the “limitation” approach to the prob- 
lem. So long as any user of metals, essential or otherwise, 
was allowed to apply for an allocation, or to use metals 
as he saw fit, if he could obtain them in any manner, the 
allocation job remained enormously difficult and compli- 
cated. Commencing in the fall of 1941, it came to be real- 
ized that the only permanent solution of materials scarcity 
during the war was to reduce and adjust permissible de- 
mand to the size of supply. If this could be done, it was 
apparent that the allocation job would be substantially 
reduced in size and complexity, since the normal distribu- 
tion channels could then be relied upon to accomplish a 
major part of the task. 

Attempts to attain this goal were first made through the 
medium of the “M” (Conservation) orders. The earliest 
example was Order M-9-c, which forbade the use of cop- 
per in the manufacture of certain listed articles. This 
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order was finally issued on October 21, 1941, after having 
been in the discussion and preparation stage for over two 
months. The significance and drastic nature of this action 
can better be appreciated when it is remembered the order 
was issued almost a month and a half before Pearl Har- 
bor, at a time when the country and industry generally 
were not overly sympathetic to governmental restrictions 
—and certainly not those which might have the effect of 
putting some companies out of business. 

Too often, resentment at governmental regulation is 
the result of a lack of understanding of the necessity of 
the action being taken. The importance of a full explana- 
tion was appreciated in this case, however, and the press 
release issued at the time, which referred to the order as 
“the most far-reaching action of its kind yet taken,” gave 
in some detail the reasons for the order.** The current 
monthly demand and supply situation was given as well 
as estimates for a year ahead, with an explanation of the 
other steps which were being taken to expand the supply 
and to curtail the less essential use of copper and brass. 

The issuance of this order, now accepted as a matter of 
course, required imagination and courage at the time, 
but, with the accompanying explanation, it received a 
favorable press, and an understanding reaction by the in- 
dustries most harshly affected. 


In the light of later experience the approach of the 
Copper Conservation Order® in listing prohibited uses 
of copper resulted in a somewhat different policy with 
respect to aluminum. In a later revision of the Aluminum 
Conservation Order, it was provided that aluminum 
could be used only in the manufacture of articles appear- 
ing on a list attached to the order.“ 


The advantage of the method of restriction used in 
these two orders was that it did not prohibit the manufac- 
44 PM 1396, October 27, 1941. 


45 M-9-c, 6 Fep. Rec. 5394 (1941). 
46 M-l-e, 7 Fep. Rec. 539 (1942). 


. 
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ture of an article but merely prohibited the use of the 
specified material in its manufacture. It encouraged in- 
genuity and initiative and permitted the making of a 
product if the manufacturer could use some less scarce 
material. On the other hand, the difficulty with this proc- 
ess was that to a certain extent it simply shifted shortages 
from one material to another. The ingenuity of Amer- 
ican industry in this respect was boundless. As soon as 
aluminum was banned, copper became scarce. From cop- 
per the demand shifted through various forms of steel, 
zinc, lead and finally into woods, plastics and paper, each 
manufacturer effecting maximum substitution for the 
scarcer materials in his particular product. 

This unsatisfactory situation began to resolve itself in 
the early part of 1942. The angry and united reaction of 
the American people to Pearl Harbor made possible the 
introduction of even stronger measures of control. In the 
autumn of 1941, limitation orders had been used for the 
first time—but sparingly used. Early in 1942 there issued 
a group of limitation orders, the “L” series, which in the 
space of a few months completely converted American 
industry from a peace time to a wartime economy. It is 
doubtful if any series of legislative or executive actions 
in this country ever produced a more far-reaching change 
in so short a time. Instead of exercising their ingenuity 
and resourcefulness in attempting to continue civilian 
production through substitution and procurement of 
scarce materials in a mad scramble, American business- 
men now turned wholeheartedly to the task of conversion 
and war production. 

An unintended compliment to the foresight of the Of- 
fice of Production Management can be found in the fact 
that Congressional Committees, which in the spring of 
1942 were complaining that it had not gone far enough in 
forcing conversion to war work, by autumn were com- 
plaining that these same controls were imposing too great 
a hardship on the civilians. 
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As the production control system developed, it also 
became apparent that many of the basic problems of the 
war production program were common to all industry 
and all commodities, and susceptible of a more general 
treatment than could be obtained through the issuance 
of orders directed at particular materials or operations. 
On August 28, 1941, there was issued Priorities Regula- 
tion No. 1,“ the first attempt to set up a general descrip- 
tion of the priorities legal and administrative system. In 
addition to formulating uniform rules for the operation 
of preference ratings and prescribing a nation-wide man- 
datory inventory control, the regulation took one most 
far-reaching step: it required every industrial or com- 
mercial concern to accept “defense orders” in preference 
to all other orders. This rule is now familiar to every 
American businessman, but it was neither understood nor 
approved when it was issued. The freedom of choice 
among customers has always been a prized asset of Amer- 
ican business. Obviously it could not be preserved if 
war production goals were to be met. 

The detailed statement of the conditions under which 
defense orders had to be accepted, incorporated in Prior- 
ities Regulation No. 1, was the result of long study and 
consideration of the legal and constitutional issues in- 
volved. The regulation provides that such orders must 
be accepted, only if the persons placing them are willing 
and able to meet the suppliers’ “regularly established 
prices and terms of sale.” By permitting the supplier 
to fix his own prices, the question of just compensation 
under the Fifth Amendment to the Federal Constitution 
was eliminated. It is clear that the regulation was a 
proper exercise of the power to allocate and distribute 
materials. It is equally clear under the precedents that 
the direction did not constitute a “taking” under the 


476 Fep. Rec. 4489 (1941). 
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Federal Constitution ;** but, in any event, the authoriza- 
tion to the supplier to fix his own prices eliminated the 
possibility of a claim that he was being deprived of just 
compensation. More perplexing problems under this 
provision have arisen since the enactment of the federal 
price legislation, and it later became necessary to adopt 
the interpretation that “regularly established prices” may 
in no case exceed legal ceiling prices. 

As the war production programs grew in size, material 
scarcities increased and allocation orders were issued in 
large number. As these controls became more intense, 
the volume of paper work to which American industry 
was subjected was increased correspondingly. Each allo- 
cation order required its own set of information returns, 
and a separate application for an allocation of each 
material. 

In addition to this operating difficulty, the multiplica- 
tion of individual distribution systems presented a most 
troublesome problem with respect to integrating the entire 
war production program. Situations occurred where a 
particular manufacturer would be given an allocation of 
copper to produce a particular item, but would be denied 
an allotment of zinc which was required for the same pur- 
pose. A certain degree of correlation was obtained 
through identification of the more important orders by 
preference ratings. This was far from a complete solu- 
tion, however, since preference ratings were issued to a 
large degree without quantitative limitations on the 
amount of material which could be obtained under them. 
The result was that in many cases the official allocating 
a particular material was faced with a demand which 
far exceeded the supply but which was confined to orders 
bearing the highest rating. 


It was recognized that this situation could only be im- 


48 Cf. Omnia Commercial Co. v. United States, 261 U. S. 502, 43 Sup. Ct. 437, 
67 L. ed. 773 (1923); International Paper Co. v. United States, 282 U. S. 399, 
51 Sup. Ct. 176, 75 L. ed. 410 (1931). 
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proved through an over-all approach by the creation of a 
simpler and more uniform method of material acquisi- 
tion. The first attempt to create such a system was the 
so-called Production Requirements Plan, as finally incor- 
porated in Priorities Regulation No. 11. Under the 
provisions of this regulation, all of the larger units of 
American industry obtained the major part of their 
material requirements on a quarterly basis by filing a 
single application form (the famed PD-25A). This sys- 
tem was developed and improved in many respects, and 
remained in force until the second quarter of 1943. 

The principal defect of the Production Requirements 
Plan, and one which eventually hastened its demise, was 
that it provided no mechanism for compelling the Army 
and Navy and other procuring agencies to reduce their 
production programs in accordance with the allotments 
given their prime and sub-contractors. 


The solution of this problem was eventually found in 


the development of the Controlled Materials Plan,” 
which now represents the basic system of distributing 
scarce materials to American industry. Under this plan, 
the three most important critical materials, steel, alumi- 
num and copper, are divided among and alloted to the 
various agencies which require them for their production 
programs, including the Army, Navy, Foreign Economic 
Administration, etc. These agencies then allot the mate- 
rial to their prime contractors who in tufn pass on the 
allotments to their sub-contractors. This general system 
has been incorporated in a new series of CMP Regula- 
tions which are now the single most important group of 
rules for the guidance of American industry. 


At first the Controlled Materials Plan did not work 
perfectly but improvements have been steadily made in 
its administration. It has succeeded in compelling all of 

497 Fep. Rec. 4423 (1942). 


50 CMP Reg. 1, 8 Fep. Rec. 482 (1943); see also CoNTROLLED MATERIALS 
PLAN issued by the War Production Board, November 2, 1942. 
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the claimant agencies to reduce their authorized pro- 
grams to a size which can be completed within the 
amounts of scarce materials alloted tothem. For this rea- 
son the authorized demand for these materials has been 
brought down to the size of the supply, and the general 
materials situation has thereby been greatly eased. 


No completely satisfactory solution has yet been found 
for the problem of distributing other scarce materials. 
If programs are reduced in terms of the three controlled 
materials, there will often be enough materials of other 
kinds to permit the completion of the programs as so 
adjusted. Unfortunately this has not proved to be always 
true in practice. There is still an acute shortage of par- 
ticular materials, such as lumber and certain types of 
chemicals, and a most careful individual screening of 
orders for such materials is still considered to be indis- 
pensable. This means, of course, that American industry 
is still laboring under a substantial burden of paper work. 


One more recent and most useful method of regula- 
tion remains to be mentioned. That is the so-called Pro- 
duction Scheduling Orders." Under PRP, CMP and 
the individual allocation orders, consumer-supplier rela- 
tionships were disturbed very little, if at all. Each indi- 
vidual was permitted to place his orders with any supplier 
who was in a position to accept them, and suppliers were 
generally free to manufacture a full line of products. All 
this was wasteful from the standpoint of an all-out war 
production effort. For example, a large valve manufac- 
turer can make all types of valves, the most intricate as 
well as the most simple. One of his small competitors 
can make only the simpler types. If there is a bottleneck 
in the supply of the more complicated valves, it is waste- 
ful from the standpoint of all-out production to permit 
the large valve manufacturer to make the simpler valves 
unless the smaller manufacturer is also operating to 


51 F.g., M-293, 8 Fep. Rec. 2472 (1943). 





WAR PRODUCTION BOARD POLICIES AND PROCEDURES 37 


Capacity, since in such a situation the production of the 
complicated valves is thereby reduced. This inability 
to secure maximum production of the so-called “critical 
common components” and other bottleneck items, such 
as valves, heat exchangers, bearings, etc., was for a time 
the principal obstacle to the complete attainment of 
our war production goals. Because of the difficulty 
in getting these products, there was a natural tendency 
on the part of procurement agencies or war contrac- 
tors to inflate their requirements and to place orders 
in unnecessarily large quantities for delivery before 
the time when the materials would actually be re- 
quired. ‘These difficulties were in large part solved by 
the issuance of scheduling orders. Under these orders 
manufacturers of the scarcest components were required 
to file their order books with the War Production Board 
before production was commenced, and, in the most crit- 
ical cases, no order for the component could be accepted 
without approval of the Board. The production of these 
plants was then scheduled, making maximum use of all 
of the industry’s facilities, much as if the industry had 
been a single concern operating under government direc- 
tion. Orders were shifted about among competitors, 
schedules were then frozen and maximum production was 
thereby attained. The result was the virtual elimination 
of what threatened to be a major obstacle to the success of 
the production program for 1943. 


6. Procedure for Issuing Regulations and Orders 


It is hard to convey an adequate impression of the 
difficulty and complexity of the formulation and drafting 
of the production control orders and regulations. All of 
the pitfalls involved in the drafting of the most far-reach- 
ing legislation are present, coupled with an ever-present 
necessity of regulating the details of every variety of busi- 
ness transaction, extending down to the very minutiz of 
the operations of individual concerns. Anyone who is 
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familiar with American business knows the infinite 
variety of commercial and industrial arrangements which 
prevail. One concern is integrated; another operates 
through holding companies; some have separate sales 
corporations; some do all of their own manufacturing 
and others operate on a toll basis—the variations are in- 
finite. The regulations and orders must be sufficiently 
general to cover the most diverse operations, yet they must 
also be sufficiently specific to afford a safe, understandable 
and detailed rule of conduct. 

Under these circumstances it is inevitable that mistakes 
have occurred. False starts have been made and errors 
have sometimes been perpetuated longer than they should 
have been; but by and large the system has produced 
results and it has been substantially improved since the 
early days of the effort. A brief description of the pro- 
cedures controlling the issuance and administration of 
the orders will show how it has been possible to keep the 
train on the rails during most of the journey. 

Most of the orders and regulations originate in one of 
the Industry Divisions, which comprise the major part 
of the working organization of the War Production 
Board. Each division includes men expert in the opera- 
tions of the particular industry, and also representatives 
of the various interests having requirements for the par- 
ticular material, including the Armed Forces. Experts 
in labor problems, conservation measures and other func- 
tional problems are also assigned to each division. This 
personnel, working with the legal staff, evolves the orig- 
inal draft of a proposed order. The order is then sub- 
mitted to the appropriate Industry Advisory Committee, 
the membership of which is selected by the government 
with a view to obtaining representation of all classes and 
interests in the industry so that a complete cross section 
of industrial opinion may be available. In this way, 
many of the technical “bugs” are eliminated from the 
orders under the expert scrutiny of the practical business 
executives. 
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Following submission to the Industry Advisory Com- 
mittee, the proposed order is then circulated to all of the 
other interested divisions of the War Production Board 
and to most of the interested outside agencies of the gov- 
ernment. In order to expedite the issuance of the neces- 
sary order, a time limit is established for receiving com- 
ments and criticisms of the order. The initiating division 
often revises these orders in the light of these comments 
and criticisms. The proposed order, with the comments, 
is then taken up by a clearance committee, which is a 
representative group selected from the various divisions 
of the War Production Board and the principal outside 
claimant agencies, where attempts to resolve any remain- 
ing differences are made. The chairman of the clearance 
committee, who is also director of the Orders and Regu- 
lations Bureau, then renders a decision as to the substance 
of the order, which is final unless overruled by the Chair- 
man of the War Production Board or a Vice Chairman. 
The Office of the General Counsel exercises no veto over 
the substance of the order, but has final authority on the 
form and legal effect of all procedural actions taken by 
the Board. 

In the drafting of regulations and orders, it has been 
the policy of the Office of the General Counsel to insist 
that the standards involved in the administration of the 
order be stated so far as practicable. For example, in- 
stead of requiring each individual producer of farm ma- 
chinery to apply for a quota of production, the order 
states on its face that each producer is permitted to manu- 
facture a specified percentage of his base period produc- 
tion. In this way, discrimination and secret preferred 
treatment is avoided. When the standards cannot be fully 
set forth in the order because of inability to formulate 
them with sufficient definiteness, the administrative record 
which is prepared and filed in connection with the issu- 
ance of every order is required to describe in considerable 
detail the problem which the order is designed to solve, 
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the general purpose of the control and the methods and 
policies of administration which will be followed. No 
order is issued without such a written justification. 

An additional policy designed to secure the maximum 
fairness in the administration of the regulatory system is 
the requirement that all actions of a general nature be 
published in the Federal Register. Under federal stat- 
ute, such publication serves as constructive notice of the 
contents of the regulation.” More importantly, however, 
this publicity operates as an effective safeguard against 
hasty and arbitrary action to an extent which could not 
be achieved if the administration of the controls were car- 
ried on without publicity. 


7. Appeals Procedure 


One method of obtaining maximum fairness in the ad- 
ministration of the priorities system has been the formal 
organization of an appeals procedure applicable to all of 
the general regulations and orders of the Board. Despite 


the care exercised in the issuance of the orders, mistakes 
do occur. In many cases it is well understood at the time 
the order is issued that it cannot apply with equal fairness 
to all factors of the industry. Such discriminatory effect 
is sometimes inescapable; for example, a large concern 
is often better able to weather a substantial cut in produc- 
tion than is a smaller concern, and this can be alleviated 
only in part by reducing the percentage cut of the smaller 
unit. 

On the other hand, orders frequently work an unusual 
hardship on a particular concern which is not required in 
the interest of the war. For example, when the use of 
materials must be limited, it has been found that one of 
the simplest and most satisfactory ways to accomplish this 
is by means of an across-the-board cut of all producers to 
a percentage of their use in a specified base period. This 
works fairly well in a vast majority of cases. In par- 


52.49 Stat. 502 (1935), 44 U. S.C. A. § 308. 
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ticular cases, it is found, however, that an individual 
producer was closed down during a part of the base pe- 
riod because of a strike; in another case a new producer 
had little or no production during the base period. The 
development of a procedure to handle individual cases of 
unusual and unnecessary hardship created by the orders 
was one of the most pressing administrative problems to 
be faced. 

In describing the appeals mechanism as it now op- 
erates, a distinction must be kept in mind between appeals 
from an order on the one hand, and, on the other hand, 
allocations or similar special authorizations granted 
under the order itself. The distinction is difficult to draw 
theoretically, but is well understood and indispensable 
in practice. An example will make the point clear. An 
order covering material X has two provisions: (1) no 
person may have more X in inventory at any time than 
his highest inventory during 1940; and (2) no person 
may accept a delivery of more than one ton of X at any 
time without obtaining specific permission of the War 
Production Board on a prescribed form. The first pro- 
vision states a general rule intended to control the activi- 
ties of industry across the board. No regular course of 
administrative action with respect to that provision is 
contemplated at the time the order is issued; such action 
would be the exception rather than the rule. Neverthe- 
less, it is understood that the provision, while it may be 
fair in 99 per cent of the cases, may work a peculiar and 
unnecessary hardship on a particular producer, such as 
one who because of an unusual demand for other products 
maintained virtually no inventory of X during 1940. To 
alleviate unpredictable results of the orders such as this, 
the basic regulations of the Board include provisions per- 
mitting appeals in individual cases of unusual hardship. 
In addition, nearly every order expressly provides for 
appeals. 

Initial applications filed with the Board under the sec- 
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ond provision, however, are not appeals at all, although 
sometimes erroneously referred to as such. ‘They are 
simply part of the method of administering the order. 
Here no individual may operate under the order without 
filing an application. A regular course of administrative 
action is contemplated, an administrator for the order is 
appointed, and standards are formulated to the fullest 
extent practicable to guide the allocation of the material. 
It is only when the initial application for an authoriza- 
tion has been denied that a request for reconsideration of 
the denial constitutes an appeal. 

As this distinction developed and was recognized in the 
work of the Board, it also was realized that different 
standards and procedures were appropriate to the two 
classes of administrative action. The principal task of 
allocation was dividing a short supply among competing 
demands in the interest of the war effort. This calls for 
expert technical knowledge, quick decision, and occa- 
sionally a ruthlessness in cutting down the demand that is 
inescapable if war production goals are to be met. But 
the determination of appeals involves quite different fac- 
tors. Here the emphasis is on the rights of the individual 
who is complaining against a fortuitous discrimination 
against him—a discrimination not required by the exigen- 
cies of the war effort. Here technical knowledge is not 
so important; what is needed is a full consideration of 
the merits of the individual case and a semi-judicial deter- 
mination which, to repeat, is as fair to the appellant as the 
interests of the war effort will permit. 

The appeals procedure of the War Production Board 
has been designed to accomplish this objective. Appeals 
are either filed in the field or with the Industry Division, 
depending on the nature of the controls from which relief 
is asked. Where the appeal is filed in the field, the rec- 
ommendation of the local official, who sometimes has a 
personal knowledge of the situation, is obtained. Gen- 
erally, if the Regional Office concludes that relief should 
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be granted, it forwards the case to Washington. In a 
substantial portion of cases, the Industry Division has the 
power to make the determination, subject to concurrences 
from other interested divisions. 

In a large majority of cases, the equities of a particular 
application are clear and beyond dispute, and the decision 
of the Industry Division disposes of the case. This does 
not end the appellant’s right, however. If he is dissatis- 
fied with the action of the Industry Division, he may 
appeal to the “court of last resort’—the War Production 
Board Appeals Board. This five-man tribunal consists 
of officials of the War Production Board. Quasi-judicial 
procedure is maintained. Written appeals and arguments 
may be filed. Occasionally public hearings are held, and 
the cases are thoroughly presented and explored. Final 
decision may be by majority vote, but in practice it is 
usually unanimous. If the appellant wishes to consult 
them, the Chairman and the members of the Board are 
freely available for discussion as to the reasons for their 
action. However, the great number of appeals decided 
(about 80 per cent of them within three days) makes it 
impractical to write formal opinions. The Appeals 
Board recognizes that undue delay may be the practical 
equivalent of a denial of relief. 

It has not been possible to formulate much more spe- 
cific standards for action of the Appeals Board than the 
simple statement that it may relieve cases of unusual and 
individual hardship. In the vast and unknown areas in 
which the regulations and orders operate, it is quite im- 
possible to predict the particular kinds of hardship which 
may be created or to prescribe rules for resolving cases 
before they arise. What does happen, however, is that 
standards continually emerge from experience and admin- 
istration; these can then be translated into general rules 
which are frequently incorporated in the orders by amend- 
ment. For example, a three-months inventory limitation 
may be perfectly fair to industry generally, but when it 
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appears from a large number of appeals that a year’s sup- 
ply of certain material must be obtained and stocked at 
one season of the year, it becomes obvious that the regula- 
tion needs amending with respect to seasonal operations. 

The record of the Appeals Board does not lay it open 
to a charge of administrative despotism. In the two years 
since its erection in July, 1942, it has heard and disposed 
of 42,559 appeals. Of these 38,065 have been granted in 
whole or in part. 


8. Requisitioning Procedures 


The powers granted the President under the requisi- 
tioning statutes mentioned above® are among the most 
summary and drastic of the war powers. The broad scope 
of the statutes was required by the nature of an all-out 
global war; virtually any personal property which is 
immediately needed may be seized by the Federal Gov- 
ernment from an owner who is unable or unwilling to 
make it available for war or essential civilian purposes 
on fair terms. Obviously the power to commandeer is 
needed in time of war; just as obviously it is subject to 
grave abuse unless strictly controlled. 

Judging by the small number of complaints heard 
against it, the procedure set up to administer the requisi- 
tioning statutes has succeeded admirably in curbing arbi- 
trary action. The President has delegated to nine federal 
agencies the right to requisition, viz., War Production 
Board, Army, Navy, Maritime Commission, War Ship- 
ping Administration, Foreign Economic Administration, 
Treasury Department, Office of Defense Transportation, 
and War Food Administration under the Department of 
Agriculture.“ This power is subject to two limitations, 
however. First, the Chairman of the War Production 
Board is authorized by executive order to prescribe uni- 
form procedures for requisitioning, and this he has done 


53 Supra notes 22 and 23. 
54 Ex. O. 8942, 6 Fep. Rec. 5909 (1941). 
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through the promulgation of regulations covering such 
subjects as the giving of notice of requisitioning to inter- 
ested parties, etc. An important provision of these regula- 
tions sets up an additional procedural safeguard for the 
individual not required by the statutes. Under the stat- 
utes, the government makes an administrative determina- 
tion of fair compensation, and the owner, if he does not 
agree, may accept 50 per cent thereof and sue in the 
United States courts for the balance of the reasonable 
value. Under the regulations, the former owner of requi- 
sitioned property is given notice of the government’s pre- 
liminary determination of compensation and has an op- 
portunity to object and present all relevant information 
before an award is made. Moreover, a hearing may be 
held by the requisitioning agency to determine fair com- 
pensation if there is doubt as to the proper measure of 
compensation. Not many such hearings have been held, 
however, because in most requisitioning cases the prop- 
erty taken has been subject to Office of Price Adminis- 
tration ceilings and the government has taken the position 
that fair compensation should not exceed the amount the 
owner could legally have obtained at a voluntary sale. 

The second limitation on the requisitioning power is 
that all requisitioning proposals, other than those involv- 
ing food, must be submitted to the War Production Board 
for review as to whether they conform to the general sup- 
ply and allocation policy of the Board. Proposals involv- 
ing the requisitioning of food are submitted to the War 
Food Administration. In this way, operation under the 
statutes is integrated with the general war production 
program and no agency can upset the balance of supply 
or interfere with the needs of others through excessive 
use of the requisitioning procedure. 

Many interesting legal problems have arisen involving 
the respective applicability of the priorities and requisi- 
tioning powers. Generally speaking, we have construed 
the priorities statute to authorize regulation of the flow of 
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materials and commodities in commerce, but we have not 
used that statute to accomplish a “taking.” For example, 
a dealer in machine tools may be directed under the pri- 
orities statute to sell to one purchaser in preference to any 
other person. As pointed out previously, this is not a 
“taking,” and the seller is permitted to set his own price, 
providing only that it be non-discriminatory and within 
applicable ceilings. On the other hand, when it is neces- 
sary to obtain machine tools from users of the tools who 
are not in the business of selling them, recourse has been 
had to the requisitioning statutes. To construe the priori- 
ties statute to permit a direction to the owner to dispose 
of his property in such a case would be tantamount to 
finding that Congress had intended to authorize a “tak- 
ing” without providing for compensation—despite the 
fact that a specific requisitioning statute was then on the 
books. The statutory powers have thus complemented 
each other and have proved adequate to deal with all of 
the varying demands of the war supply problem. 


9. Compliance Procedures 


During the last war several agencies, which had no 
adequate power to enforce their orders, evolved an extra- 
legal procedure under which violators when detected 
were induced or coerced into forfeiting materials or mak- 
ing “voluntary” cash payments to philanthropic organiza- 
tions, to the United States Treasury, etc.” There was 
considerable variety in the form of these procedures but 
such forfeitures and payments were in fact penalties im- 
posed and acquiesced in for which there was no authority. 
Early in the present war attempts were made to revive 
this practice and considerable pressure was brought to 
bear upon the officials of the Office of Production Man- 
agement and the War Production Board to adopt these 
methods. On the advice of the General Counsel such 
practices were rigidly prohibited. In no instance has any 


55 Baruch, op. cit., supra note 33. 
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attempt been made to enforce the orders or regulations 
of the Office of Production Management or of the War 
Production Board except in accordance with the settled 
legal and administrative procedures here described. Prior 
to the passage of the Second War Powers Act (March 27, 
1942) ,°° violations of regulations of the War Production 
Board were not punishable as criminal offenses. Com- 
pliance could be insured through a mandatory injunction 
from the federal courts, and this course was followed with 
most salutary effects in a few important cases. However, 
every lawyer will understand that a cumbersome and 
lengthy legal proceeding of that kind is not an efficient 
instrument, particularly in wartime, for discouraging 
violations of a great variety of detailed orders and regula- 
tions by a substantial number of industrial and commer- 
cial concerns. 

The situation in the first World War was somewhat 
different. The War Industries Board had specific statu- 
tory authority to assign priorities only with respect to 
fuel, power and transportation.” ‘The necessities of the 
situation, however, led that Board to establish a system 
of priorities covering other materials not specifically 
authorized by the statute. ‘Theoretically, compliance 
with these priorities was on a voluntary basis. When it 
was learned, however, that a refusal to grant a “volun- 
tary” priority might result in a denial of priority for fuel, 
a very substantial degree of compliance with all types of 
priority was attained. As a matter of general policy the 
Office of Production Management and the War Produc- 
tion Board were at all times opposed to using the priority 
and allocation powers as indirect methods of compulsion 
or as sanctions. It was believed that these problems could 
be adequately dealt with by formal administrative pro- 
cedure. 

In the absence of the badly needed criminal sanctions 

56 Supra note 1. 
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prior to the enactment of the second War Powers Act, 
March 27, 1942, other methods of enforcement were 
evolved by the Office of Production Management, and 
have been continued by the War Production Board. Al- 
though without express precedents, it was believed that 
the procedures which have been developed were clearly 
authorized by the statute, met every constitutional re- 
quirement of due process of law, and represented an expe- 
ditious and efficient, but withal intrinsically fair, exercise 
of the allocation power to achieve maximum production 
goals. The development of these procedures from their 
modest beginning to their present comparative maturity 
presents an interesting case history in administrative law. 

The first case in which the priority power was used to 
enforce our own priority regulations is peculiarly illus- 
trative both of the inescapable necessity for the procedure 
and of the considerations which dictated the direction of 
its subsequent development. In the fall of 1941, alumi- 
num was the scarcest and the most urgently needed of all 
metals, being the limiting factor on the production of 
aircraft. Acquisition and use of it was strictly regulated. 
In this crucial situation, it was learned that a Chicago 
processor had obtained aluminum through false represen- 
tations to the Board and had used it in the manufacture 
of parts for juke boxes. Of course the officials allocat- 
ing aluminum wished to cut the concern off from future 
receipt or use of aluminum. In the conferences between 
the Aluminum Division, the Compliance Division and 
the Office of the General Counsel with respect to that 
case, there could have been observed the very birth pangs 
of a new chapter of administrative law. 

It was clear, of course, that it was a proper exercise of 
the allocation power to forbid the concern further trans- 
actions in aluminum. Certainly it cannot be argued that 
a statute which permits the President to allocate alumi- 


58 Supra note 1. 
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num in such a manner as he finds “necessary in the public 
interest and to promote the national defense” requires 
him to furnish the vitally scarce metal to one who has 
demonstrated that he will misuse it. On the other hand, 
there is unquestionably an incidental punitive element in 
the proposed action, and the lawyers were naturally con- 
cerned with thoughts of notice and hearing, due process 
of law, administrative absolutism and similar subjects. 
The decision that emerged was that the action proposed 
was proper but that before it could be taken the alleged 
violator must be notified of the charges against him and of 
the proposed action, and must be afforded an opportunity 
to be heard. The case proceeded along those lines and 
Order S-1, the first suspension order, was thereafter 
issued.” 


In the ensuing three years, the suspension order tech- 
nique has been considerably formalized and greatly im- 
proved—but always in the direction of providing addt- 
tional safeguards for the persons believed to be violating. 
This has not been done as a matter of strict legal necessity. 
The power exercised is still executive in its nature; the 
suspension order is simply one method of allocating ma- 
terial. It is believed that, strictly speaking, no notice or 
hearing is required and that the extent of any court review 
would be simply whether the action of the Board was 
arbitrary and capricious—and no such claim could be 
maintained if the Board based its actions on allocating 
material on the facts developed by its investigators. 

It is interesting to observe, however, that as a matter 
of policy and efficiency the procedure that has developed 
does in fact meet every requirement of quasi-judicial pro- 
cedure; and that the Board, again as a matter of sound 
public policy, has never objected to court review of the 


59 Suspension Order No. S-1, 6 Fep. Rec. 5293 (1941). This procedure was 
formally adopted in September, 1941, after lengthy consideration, by the Office 
of Production Management (Messrs. Knudsen, Hillman, Knox and Patterson 
present) upon recommendation of the General Counsel and of Donald M. Nelson, 
then Director of Priorities. 
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record of the hearing which always precedes the issuance 
of a suspension order, limited of course to the question 
whether the record contains any evidence to support the 
action taken. Experience has demonstrated that the re- 
quirement of a proper record is indispensable to obtain- 
ing an efficient and fair administration of the compliance 
work. 

A brief sketch of the current suspension order proce- 
dure will demonstrate the safeguards which have been 
set up. The proceeding is commenced with the issuance 
of a “charging letter” to the respondent, based on appar- 
ent violations revealed by investigations of the Compli- 
ance Division. The respondent is notified of the charges 
in detail and of the administrative action which may be 
taken against him. He is told that he may submit an 
answer in writing or may appear at a hearing at a speci- 
fied time. He is also advised that a violation is a criminal 
offense and that no answer or appearance is required. 

The hearing is conducted by a compliance commis- 
sioner appointed personally by the Chairman of the War 
Production Board and responsible solely to him. The 
commissioners are not subject to direction from either the 
Compliance Division or the Office of the General Coun- 
sel. There is a complete separation of the judicial and 
prosecuting functions in this administrative process. 

Subpoenas are issued by the commissioners under the 
Second War Powers Act at the request of the Compliance 
Division or the respondent. Formal rules of evidence 
do not apply and oaths are only administered in excep- 
tional cases. Respondents may be represented by counsel 
who may examine and cross-examine the witnesses. 

The hearing usually takes the form of an exceptionally 
expeditious inquiry into the very heart of the case. The 
charges are read to the respondent who is asked to state 
which he admits and which he denies. As to the charges 
denied, the government proceeds with its evidence in the 
form of investigation reports, testimony of the investiga- 
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tors, etc., the respondent following with his denials and 
explanations. As to charges admitted, the burden of go- 
ing forward with explanations or justifications is on the 
respondent. The average hearing takes no more than a 
few hours. 

At the conclusion of the testimony, written or oral argu- 
ment is permitted, and findings are prepared by the com- 
missioner, which are available to the respondent. The 
commissioner may close the case, recommend submission 
to the Department of Justice for criminal or civil action, 
or may recommend issuance of a suspension order. Such 
an order may prohibit or limit the respondent’s dealings 
in scarce materials or products or deny him priority as- 
sistance for a specified period of time, which as a matter 
of policy is limited to four months except in extraordinary 
cases. 

When a suspension order is recommended, the file is 
transmitted to Washington and no such order may be is- 
sued without the concurrence of the General Counsel and 
the Director of the Compliance Division, who may de- 
crease (but not increase) the period or severity of the 
suspension. 

A full appeals procedure is also provided. The re- 
spondent (but not the government) may appeal from a 
suspension order to a Chief Compliance Commissioner, 
also appointed by and solely responsible to the Chairman. 
Written or oral arguments are received and the Chief 
Compliance Commissioner has plenary power to dispose 
of the appeal, his decision being final. 

This procedure has worked well and has offered a rea- 
sonable solution to the compliance problem.” Since the 
enactment of the Second War Powers Act, however, em- 


60 A tabulation made October 1, 1944, showed that approximately 1,500 com- 
pliance hearings had been held. About 450 cases had been referred to the De- 
partment of Justice for civil or criminal action. Six hundred thirty-five sus- 
pension orders were issued, 193 consent orders and 282 probation orders. Appeals 
from suspension orders were taken in only 135 cases. In 53 of these cases the 
suspension orders have either been modified or revoked by the Office of the 
Chief Compliance Commissioner. 
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phasis has been on criminal prosecutions and civil in- 
junction proceedings and the issuance of suspension or- 
ders is now limited to those cases where the other pro- 
cedures are not considered feasible, but in which some 
form of corrective action is necessary to prevent further 
waste or misuse of scarce materials. It should be pointed 
out, nevertheless, that Congress was informed of the use 
of the Priorities Statute in this manner and, in our opin- 
ion, ratified the procedure in adopting the Second War 
Powers Act.” The suspension order procedure is still 
believed to be the best available method of handling three 
classes of violations: 


(1) Minor violations in large number, where relatively little 
corrective action is sufficient. For example, rationing or- 
ders of the Office of Price Administration are necessarily 
enforced by a similar method. 

(2) Larger cases where the violation resulted from carelessness 

or even gross negligence rather than wilfulness. Here the 
violation may be just as damaging to the war effort, and 
the need to prevent it just as acute as in the case of a 
wilful violation, but criminal prosecution is unnecessary 
and impracticable. 
Cases where a producer has exceeded his quota and the 
suspension order simply restores him to the position he 
should rightly be in. In such a case, criminal prosecution 
in addition is proper, provided the violation was wilful. 
For example, a manufacturer has an authorized quota of 
600 units for the month of March. He makes 1,800 units 
in that month. It is obviously proper to prohibit the vio- 
lator from manufacturing any units for two months. This 
ruling is in no sense a penalty, and the violation may also 
be made the subject of criminal prosecution or additional 
administrative action. 


A cardinal principle in the development of the enforce- 
ment activities of the Board has been that no individual 
be punished for non-compliance in the absence of a show- 
ing of wilful violation or gross negligence amounting to 
wilful disregard of the regulations. Some, at least, of the 
regulations are extensive and complicated and are fre- 


61 Hearings Before the Committee on the Judiciary (S.) on S. 2208, January 
19, 1942, p. 7; Hearings Before the Committee on the Judiciary (H. R.) on 
S. 2208, Serial No. 10, January 30, 1942, p. 10. 
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quently misunderstood. Nevertheless the Board believes 
that it may fairly require business concerns to familiarize 
themselves with the regulations and orders applicable to 
their particular operations. While realizing that honest 
mistakes are inevitable, the Board takes the position that 
wilful violations of these essential control regulations can- 
not be tolerated in wartime, and have been and will be 
vigorously prosecuted. 

More recently, with the increase in the quota type of 
controls, it has been recognized that where a concern ex- 
ceeds its quota in the number of units it is permitted to 
produce, or in the quantity of material it is permitted to 
use, out of fairness to others in the industry a compen- 
sating adjustment should be made, even though the vio- 
lation is the result of an honest mistake. In such cases 
the suspension order procedure is considered appropriate 
provided it is limited to a mere correction of the excessive 
production or use. 


The validity of the above described procedure has been 
questioned by only one District Court decision.” In that 
case the court confined its decision solely to the facts of 
the instant case. Since that decision was made, however, 
the Supreme Court has upheld the validity of the sus- 
pension order procedure of the Office of Price Adminis- 
tration.” ‘This procedure was patterned upon and is es- 


62 B. Simon Hardware Co. v. Nelson, 52 F. Supp. 474 (D. C. 1943), rev'd 
and ordered dismissed as moot (App. D. C. October, 1944), not yet reported. 


63.,, P. Steuart & Bro. v. Bowles, supra note 28. This was an action 
for an injunction against enforcement of a suspension order. Petitioner was 
a retail dealer in fuel oil. It was found that petitioner had obtained large 
quantities of fuel oil from its supplier without surrendering any ration coupons, 
and that petitioner had delivered thousands of gallons of fuel oil to consumers 
without receiving valid ration coupons in exchange. The suspension order 
prohibited petitioner from receiving fuel oil for resale or transfer to any con- 
sumer between January 15, 1944 and December 31, 1944 (the expiration date of 
the Second War Powers Act) with certain exceptions and provisions for sub- 
sequent modification. The suspension order was issued after notice and hearing 
as provided in the regulations. The injunction was denied. 

To Mr. Justice Douglas, the sole question presented was whether the power 
of the President under Section 2 (a) (2) of Title III of the Second War 
Powers Act to “allocate” materials included the power to issue suspension orders 
against retailers and to withhold rationed materials from them where it was 
established they had acquired and distributed the rationed materials in viola- 
tion of the ration regulations. Petitioner argued that suspension orders are 
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sentially similar to the procedure of the War Production 
Board above described. It is believed that the decision 
in that case may be fairly interpreted as upholding all the 
essential factors of the War Production Board processes. 


10. Safeguards of the Public Interest 


Because of the novel character of the problems and the 
great scope of the powers granted by Congress, there has 
been throughout the period of war production, the latent 
danger that these great powers might be used for ulterior 
purposes and that, either intentionally or unintentionally, 
through their use, fundamental changes might be brought 
about in our economic and in our social polity. From 
the outset there was a realization of this danger and vigi- 
lance was constantly exercised to prevent such a result. 
The special field in which questions of the public interest 
were most pervasive was in those numerous industrial 
operations which ordinarily would be affected by the 
various antitrust statutes. The dilemmas here presented 
were obvious. The most vigorous advocates of enforce- 
ment of the antitrust laws would admit that competition 
is often less efficient than monopoly. In peacetime the 
economic waste that may result from free competition and 
from the suppression of monopolistic practices is part of 
the price paid for the maintenance of a competitive sys- 
tem. But in time of war the magnitude of the required 
industrial operations—to say nothing of the need for 
higher efficiency—makes it necessary to permit greater 
latitude in the setting up of pooling and other coépera- 
tive arrangements among competitors in the interest of 
penalties which must be plainly imposed by statute. The Court agreed that it is 
for Congress to prescribe the penalties for the laws it writes. However, from 
the viewpoint of a rationing system a middleman who distributes in disregard 
of prescribed quotas is an inefficient and wasteful conduit. The character of 
the violation thus negatives the charge that the suspension order was designed 
to punish petitioner rather than to protect the distribution system and the in- 
terests of conservation. This disposed of petitioner’s contention that the only 
recourse of the Government is to proceed under Section 2 (a) (5) or Section 
2 (a) (6). These remedies are sanctions for the power to “allocate.” They 


were not intended to restrict or subtract from the power to allocate. Mr. Jus- 
tice Roberts dissented without opinion. 
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maximum production and the most efficient use of pro- 
ductive and transportation facilities. 

This problem has been dealt with by the creation of 
special procedures sanctioned by the Attorney General 
and also by internal regulations and policies set up for the 
purpose of safeguarding the public interest in this par- 
ticular field during the war emergency. This problem 
was sharply presented at the outset, in January, 1941, by 
the question of whether the Legal Division of the new 
Agency should be made a part of the Department of 
Justice, because of the unusually close relation of its legal 
problems to statutory declarations of public policy, or 
whether the Legal Division should operate as a separate 
entity independent of the Department of Justice. This 
problem was met in part by the selection as General Coun- 
sel of a lawyer thought to be experienced in the field of 
antitrust legislation. To him the Attorney General in- 
formally delegated a considerable measure of discretion. 
In return, the General Counsel accepted full responsibil- 
ity for the operation of the Legal Division and all of its 
members. Under this arrangement the Attorney General 
left to the General Counsel the disposal of all minor ques- 
tions relating to war production arising under the anti- 
trust laws and expected that all questions of a novel or 
major character would be referred to the Department 
before being acted upon. This procedure has been con- 
sistently followed. As a result, there has been, through- 
out the period of the war effort, a very close relationship 
in daily operation between the Department of Justice 
and the War Production Board.” 

Within a few weeks after the establishment of the Office 
of Production Management there was formulated and 
published a set of procedures designed to afford protec- 
tion to competitors codperating at the request of the Office 
of Production Management in war production. The 


64 Berge, Antitrust Enforcement in the War and Postwar Period (1944) 12 
Geo. Was. L. Rev. 371, 377-382. 
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legality of these arrangements was based upon the pre- 
mise that where the war agency formally requested a 
group of competitors to combine in the production of 
war material, they should not thereafter be held account- 
able for violation under the antitrust laws. Because of 
some unfortunate misunderstandings in bygone years, 
some industrialists, fearing prosecution, were unwilling 
to proceed solely on the request of the war agency. Ac- 
cordingly, an arrangement was worked out by which the 
Attorney General first gave assurance, in a widely publi- 
cized letter addressed to the General Counsel, that if 
plans of certain described character were entered into at 
the request of the war agency, the Attorney General 
would review such plans and indicate in advance that the 
carrying out of the plans for the purposes of the war 
would not constitute a violation of the antitrust laws. 
This was a novel procedure, originated by the Legal Di- 
vision of the Office of Production Management, and then 
worked out in detail between the lawyers for the agencies. 
Under this arrangement the General Counsel submitted 
to the Attorney General by letter a description of the pro- 
posed plan, a certification that its performance was neces- 
sary for war production and the reasons why, in the 
particular instance, the plan was requisite for the prose- 
cution of the war. If the Attorney General was not satis- 
fied with the proposal, it was worked down by representa- 
tives of the two legal staffs to a basis which was satisfac- 
tory to the Attorney General. He then wrote a letter to 
the General Counsel to the general effect above stated. 
This qualified approval applied only to the plan as out- 
lined. If the participants went beyond the plan, they did 
so at their own risk. Thus far, no instance of this has 
been brought to the attention of either of the agencies. 
As this arrangement was wholly without precedent, slight 
modifications were necessarily made from time to time, 
usually in the direction of making descriptions of the 
plans more and more definite in character. 
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As the result of the adoption of this procedure, repre- 
sentatives of industry throughout the country cordially 
operated on requests of the War Production Board. It 
is doubtful whether any other legal procedure accom- 
plished more in the field of war production. Under these 
arrangements a wide variety of industrial arrangements 
were given this qualified approval. The variety of these 
arrangements is so great as to preclude cataloging here. 
Altogether more than six hundred plans were submitted 
to the Attorney General and received his approval in the 
manner and to the degree above mentioned. After these 
arrangements had been in effect nearly a year and a half, 
Congress enacted the so-called “Immunity Act,” as Sec- 
tion 12 of the Smaller War Plants Corporation Act.” 


65 56 Stat. 357 (1942), 50 U. S. C. A. §§ 1101, 1112. Section 12 reads: 

“Whenever the Chairman of the War Production Board shall, after con- 
sultation with the Attorney General, find, and so certify to the Attorney Gen- 
eral in writing, that the doing of any act or thing, or the omission to do any 
act or thing, by one or more persons during the period that this section is in 
effect, in compliance with any request or approval made by the Chairman in 
writing, is requisite to the prosecution of the war, such act, thing or omission 
shall be deemed in the public interest and no prosecution or civil action shall 
be commenced with reference thereto under the antitrust laws of the United 
States or the Federal Trade Commission Act. Such finding and certificate 
may in his discretion be withdrawn at any time by the Chairman by giving 
notice of such withdrawal to the Attorney General, whereupon the provisions 
of this section shall not apply to any subsequent act or omission by reason of 
such finding or certificate. 

“The Attorney General from time to time, but not less frequently than once 
every one hundred and twenty days, shall transmit to the Congress a report 
of operations under this section. Reports provided for under this section shall 
be transmitted to the Secretary of the Senate or the Clerk of the House of 
Representatives, as the case may be, if the Senate or the House of Representa- 
tives, as the case may be, is not in session. 

“The Attorney General shall order published in the Federal Register every 
such certificate and, when he deems it in the public interest, the details of any 
plan, program or other arrangement promulgated under, or which is the basis 
of, any such certificate. 

“This section shall remain in force until six months after the termination 
of the present war or until such earlier time as the Congress by concurrent 
resolution or the President may designate, but no prosecution or civil action 
shall be commenced thereafter with reference to any act or omission occurring 
prior thereto if such prosecution or civil action would be barred by this section 
if it remained in force.” 

Certificates are reported in the quarterly reports made by the Attorney 
General to Congress. They include, inter alia, programs for conservation by 
elimination of agreed items, sizes, styles, etc.; agreements for standardization of 
products ranging from office files to freight cars; the use of agreed or uniform 
specifications, etc. They also include agreements for the interchange by certain 
competitors of information, of facilities, of materials and the pooling of plants or 
of operations. These pooling arrangements made possible the participation in 
the —. effort of numerous small plants which otherwise could not have par- 
ticipated. 
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This statute also was a novel departure in governmental 
procedure. 

While this statute was under consideration by the Con- 
gress, the General Counsel of the War Production Board 
made the declaration that, if it were enacted, he would 
not only consult in each instance with the Attorney Gen- 
eral before recommending the issuance of a Certificate of 
Immunity, but as a general rule, he would not recommend 
the issuance of such a Certificate unless the Attorney 
General in writing approved the proposed plan for the 
purposes of the war. This administrative interpretation 
of the statute was agreed to by the Attorney General. At 
the time that this statute was enacted—June 11, 1942— 
the major plans for war production had been pretty well 
cleared and, as a result, the War Production Board itself 
has made little use of the statute. It was invoked chiefly 
by other agencies, such as the Petroleum Administration 
for War and the Office of Defense Transportation; but 
all of their plans were cleared through the General Coun- 
sel of the War Production Board. 

In the Spring and Summer of 1944 it became necessary 
to give more and more consideration to plans for recon- 
version from the work of war production to that of essen- 
tial civilian production. In order that these plans might 
be worked out in an orderly manner and without inter- 
fering with the continuance of war production, the Attor- 
ney General and the General Counsel of the War Pro- 
duction Board entered into a new set of arrangements. 
These were embodied in an exchange of letters in July, 
1944, which undertook to provide adequate protection 
under the antitrust laws under conditions prescribed by 
the Attorney General for those participating in discus- 
sions and plans dealing with problems of reconversion 
at the request of the War Production Board. 

Within the War Production Board numerous rules and 
policies were established to safeguard the integrity of its 
operation. Most of them were in the form of written 
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orders, but there were also unwritten rules originating in 
tacit understandings between its officials. One of these 
was a rule prohibiting the employment in any capacity 
of paid executives of trade associations or of business 
groups (or of persons whose last immediate employment 
was of this character). Another was a general rule pro- 
hibiting any dollar-a-year employee from dealing with 
matters affecting his own business concern, and providing 
for exceptions in special instances of a defined and ex- 
traordinary situation. A more important order was that 
establishing Industry Advisory Committees, limiting 
their functions and requiring that they be representative 
of the industry through the selection of equal proportions 
of representatives of the largest, the medium and the 
smallest units of the industry. The codperation of these 
committees proved to be of supreme importance in the 
war effort. The plans for the setting up of these com- 
mittees originated in the Office of Production Manage- 
ment and were worked out under the personal supervision 
of Attorney General Jackson. In the same category fall 
the administrative orders laying down the qualifications 
and imposing limitations on the selection of so-called 
dollar-a-year men drawn from industry. In the Legal 
Division an unwritten rule from the outset forbade the 
employment of any lawyers upon a dollar-a-year basis. 
One essential requirement for appointment there was that 
the appointee sever forthwith all connections with his 
private law practice or his previous law firm or other con- 
nection. Another rule forbade the employment of prac- 
ticing lawyers except as members of the legal staff. 
Another rule forbade any salaried government employee 
from receiving any compensation for government work 
from a private concern. Its operation prevented any em- 
ployee from receiving both a government salary, and at 
the same time, a supplementary salary or contribution 
from any business interest. A number of other rules of 
this same generic type were early established and con- 
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sistently maintained, designed to insure impartial and 
disinterested administration in the public interest. 

Most of these rules above mentioned were new in the 
field of government administration. It is thought that 
their enforcement contributed much to the successful 
operation of this particular war agency, and to the confi- 
dence of the public in the integrity of its operations. 

Commencing early in 1941 and throughout the succeed- 
ing period there have been requests made by representa- 
tives of other government agencies asking in substance 
that the War Production Board, by withholding priority 
assistance or threatening to withdraw priority assistance, 
aid in enforcing regulations or rulings of other agencies 
of the government. Down to this date the Chairman and 
the General Counsel have consistently declined to comply 
with these requests or to permit the use of these powers 
for any indirect or ulterior purpose. Because the ques- 
tion of this exercise of Presidential power is one likely to 
recur in new aspects, the subject will not be further dis- 
cussed here. 


The War Production Board is not a contract agency 
nor a procurement agency. The unique contribution of 
this war agency was that it devised and operated the vast 
system of controls which made possible the American 
achievement in the field of war production. The heads 
of this agency knew that the system could not succeed 
unless the public had at all times confidence in the integ- 
rity of the administration of its great powers. It is 
thought that the administrative procedures above de- 
scribed not only met the constitutional requisites of 
due process, but conformed generally to the principles 
and standards of the democratic process. At any rate the 
motive which at all times dominated these policies and 
procedures was the desire to insure the maintenance of 
the standards of fair play to the fullest extent consistent 
with the requirements of all-out and ruthless war. 





THE TANGLE OF MERCOID CASE 
IMPLICATIONS 


By 
LAURENCE I. WOOD * 


Seldom does a case involving the technical niceties of 
patent law inspire more than a modicum of comment and 
attention from those outside the specialists in that field. 
Particularly noteworthy therefore, is the amount of 
publicity and comment which has attended the case of 
Mercoid Corporation vy. Mid-Continent Investment 
Company,’ recently decided by the Supreme Court.’ 
This frontpage and editorial attention was, to be sure, 
inspired by the sharp clash between three of the judges 
rather than by the holding of the Court. 

But the conclusion of the Court is of an inherent im- 
portance, and the case a landmark aside from any con- 
flict of judicial personalities or philosophies. 

It has established what must be an all-time record for 
Supreme Court decisions in that the nine participating 
judges recorded five written opinions.* Two of these 
stated the views of the five majority judges; the four 
dissenters wrote three opinions. 

More significant than the statistical features, however, 
is the subject matter of the case itself. And more vital 
than any other aspect of the case is the yet unresolved 
query as to the scope and the nature of its implications. 
The decision arose in that indistinct area which en- 

* Member of the Chicago Bar; author of Patents and Antitrust Law (1942). 

1320 U. S. 661, 64 Sup. Ct. 268, 88 L. ed. 262 (1944). A companion case, 
Mercoid v. Minneapolis Regulator Co., 320 U. S. 680, 64 Sup. Ct. 278, 88 L. ed. 
273, decided the same day will not be separately considered herein. 

2 See, as typical of many others, the article by William T. Peacock, of the 
Associated Press, Frankfurter Chided by Two Colleagues, appearing in the 


WasHINGTON Post (Jan. 4, 1944) ; and the editorial, Court Feud, WASHINGTON 
Post (Jan. 8, 1944). 

8 This tends to approach the practice of the English appellate courts, which 
have historically employed seriatim opinions in which each judge in turn states 
his own reasoning and conclusions. 


[61] 
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compasses the Court’s convergent emphasis on public 
policy, patents and antitrust laws, and it is from this fact 
that sprang both its importance and its ambiguity. 

Both bench and bar have puzzled since its pronounce- 
ment as to the effect of this decision upon patents and 
patent law.* The case arose on an action for contributory 
infringement of a patent covering a “heating system.” 
This system comprises three principal elements—a stoker 
for feeding fuel to a furnace; a room thermostat to control 
the feeding of fuel; and a “combustion stoker switch” to 
prevent extinguishment of the fire. This latter switch is 
responsive to a low temperature in the furnace, and is 
adapted to cause the feeding of fuel to the furnace in 
mild weather when the room thermostat would not call 
for heat for a considerable period. 


None of these features was in itself patented, but the 
combustion stoker switch was referred to in the briefs 
and arguments as the “heart of the invention.” 

The defendant Mercoid does not sell or install the heat- 
ing system covered by the patent; it has, however, made 
and sold combustion stoker switches for use in the 
patented combination. It did not, for the Court’s 
purposes, act “innocently” in this regard. The Circuit 
Court of Appeals stated that it could find no other use 
for the accused switches than in the patented combina- 
tion, and the Supreme Court accepted the finding 


4See Lempco Products, Inc. vy. Simmons, 140 F. (2d) 58 (C. C. A. 6th, 
1944) ; Johnston v. The Atlas Mineral Products Co., 140 F. (2d) 282 (C. C. A. 
6th, 1944); A. L. Smith Iron Co. v. Dickson, 141 F. (2d) 3 (C. C. A. 2d, 
1944); Landis Machine Co. v. Chase Tool Co., Inc., 141 F. (2d) 800 (C. C. A. 
6th, 1944) ; Standard Register Co. v. American Sales Co., 62 U. S. P. Q. 271 
(W. = N. Y. 1944); we" Ice Tray Corp. v. General Motors Corp., 
62 U. P. Q. 397 (C. C. A. 2d, 1944); Girdler Corp. v. DuPont, 62 U. S. 
F.. oe io (D. Del. 1944). 

And see the divergent notes and comments on the decision: Waite, Judicial 
Legislation—Patent Law—Has Contributory Infringement Been Repudiated 
(1944) 42 Micu. L. Rev. 915; Wiles, Joint Trespasses on Patent Property 
(1944) 30 A. B. A. J. 454; Note — 12 Geo. Wasu. L. Rev. 345; Nga 
oA, Cor. L. Rev. 447; (1944) 57 Harv. L. Rev. 574; (1944) 92 U. Pa. L. Rev. 


But cf. Letter to the Editor, (1944) 30 A. B. A. J. 539, protesting that the 
Douglas opinion is a “model of clarity” which “removes ail uncertainty.” 
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arguendo. ‘The patent was also presumed to be valid.° 

The suit was originated by Mid-Continent Investment 
Company, the owner of the patent. Mercoid, in its 
answer and counterclaim, charged that Mid-Continent 
and its exclusive licensee, Minneapolis- Honeywell Regu- 
lator Company, brought in as a party plaintiff, were seek- 
ing to extend the grant of the patent to unpatented de- 
vices, and had conspired to expand the monopoly of the 
patent in violation of the antitrust laws. 

The pertinent relationship between Mid-Continent and 
Minneapolis-Honeywell comprised an exclusive license 
to make, use, sell, and to sublicense others to make, use 
and sell, the patented combination. Royalty payments 
were based on the sales of the combustion switches, an un- 
patented element of the patented system. The Circuit 
Court of Appeals had construed the agreement as mean- 
ing that royalty payments were to be made only on such 
switches as were used in the patented system. Apparent- 
ly the Supreme Court did not disturb this conclusion.° 

Minneapolis-Honeywell has advertised that the “right 
to use” the patented system was “only granted to the user” 
when the stoker switches used in the system were pur- 
chased from it. 

None of the parties to the suit makes, sells or installs 
the patented system. Mid-Continent apparently has no 
interest in the heating field other than is represented by 
its ownership of the patent in suit and its license with 
Minneapolis-Honeywell. The latter concern, like Mer- 
coid, makes and sells the combustion switches to heating 
contractors who, with the householders into whose homes 
they install the system, are alone in position to practice 
the invention. 

The Court held that the plaintiffs, on these facts, were 
barred from the relief sought. The vociferous dissents 


ne see Smith v. Mid-Continent Inv. Co., 106 F. (2d) 622 (C. C. A. 8th, 
1939). 


» i note 1, at 664. 
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on the part of four judges were significantly not in dis- 
agreement with this proposition.’ 

This unanimity amid unprecedented discord gives an 
impressive illustration of the vitality of the rule known 
as the doctrine of the Carbice case.* 

This doctrine has been evolved by the Supreme Court 
in five cases over a period of some thirty years;° in 
essence it holds that a patentee “may not extend the scope 
of his exclusive statutory right to make, use and vend by 
forbidding one practising the invention from using in 
such practice an unpatented article susceptible to such 
use. He may not obtain an injunction against such user 
for infringement,” *® nor against the supplier for con- 
tributory infringement. 

Application of the principle has been made to a wide 
range of situations.” Typically they involve either a com- 
bination, method or process patent which is owned by one 
not in position directly to market or exploit it. In 
licensing the use of the patented combination or process 
the patentee attempts to protect the right to furnish the 
unpatented element necessary to the practice of the in- 
vention. Frequently the entire profits are derived from 
the sale of the unpatented elements.” 


7 The difference arose on the application of the doctrine of res judicata. Infra 
page 81 et seg. 

8 Carbice Corp. v. American Patents Development Corp., 283 U. S. 27, 51 Sup. 
Ct. 334, 75 L. ed. 918 (1931). 

® Motion Picture Patents Co. v. Universal Film Co., 243 U. S. 502, 37 Sup. 
Ct. 416, 61 L. ed. 871 (1917) ; Carbice Corp. v. American Patents Development 
Corp., supra note 8; Leitch Mig. Co. v. Barber Asphalt Co., 302 U. S. 458, 
58 Sup. Ct. 288, 82 L. ed. 371 (1938) ; Morton Salt Co. v. G. S. Suppiger, 314 
U. S. 488, 62 Sup. Ct. 402, 86 L. ed. 363 (1942); B. B. Chemical Co. v. Ellis, 
314 U. S. 495, 62 Sup. Ct. 406, 86 L. ed. 367 (1942). 

10 Roberts, J., dissenting in the Mercoid case, supra note 1, at 674. 

11 See generally for a review of the cases in this field, Woop, PATENTS AND 
Antitrust Law (1942) pp. 73-95. Most recent decisions are those of Landis 
Machine Co. v. Chase Tool Co., Inc.; Standard Register Co. v. American 
Sales Co., both supra note 4; International Carbonic Eng. Co. v. Natural 
Carbonic Products, 62 U. S. P. Q. 412 (S. D. Cal. 1944); Girdler Corp. v. 
DuPont, supra note 4. 

12 See Carbice Corp. v. American Patents Corp., supra note 8, at 34; B. B. 
Chemical Co.. v. Ellis, euers note 9; Philad Co. v. Lechler Laboratories, Inc., 
107 F. (2d) 747, 749 hiny A. 2d, 1939) ; American Lecithin Co. v. Warfield, 
105 F. (2d) 207 (C. C. A. od 1939), cert. den. 308 U. S. 609, 60 Sup. Ct. 292, 
84 L. ed. 509 (1939). 
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Courts have found expression of such an attempt in 
many types of economic exploitation; in licenses ex- 
pressly’* or impliedly** conditioned upon purchase of 
supplies from the patentee; and in a business system 
which impliedly licenses only those who purchase un- 
patented supplies from the patentee;** or which dis- 
criminates in any way against those who purchase from 
others than the patentee.** The doctrine is applicable 
whether the unpatented goods involved are staple, or are 
designed exclusively and deliberately for use in the 
patented process or combination.” 

The Court effectuates this doctrine by denying relief 
to the patentee in his suits against either the one purchas- 
ing the unpatented parts or supplies elsewhere and using 
the patented machine, process or combination (the direct 
infringer), or against the supplier of the unpatented 
goods (the contributory infringer). 

Denial of the relief has been on the basis of the Court’s 
interpretation of the patent statutes to the effect that they 
give protection only to that which is new and within the 
scope of the patentee’s claims, and that they exclude by 
implication protection with respect to matters beyond 
that scope. Thus far the shutting off of the relief has 
been on what has come to be termed the “misuse of 
patent” doctrine. By the attempt to extend the protection 
of the patent over other articles the patentee contravenes 
public policy, and relief is denied. 


18 Motion Picture Patents Co. v. Universal Film Co. and Morton Salt Co. 
v. G. S. Suppiger, both supra note 9. 

14 Carbice Corp. v. American Patents Development Corp., supra note 8. 

15 Leitch Mfg. Co. v. Barber Asphalt Co., supra note 9; Landis Machine Co. 
v. Chase Tool Co., supra note 4. 

16 ae Asphalt Corp. v. La Fera Grecco Contracting Co., ae F, 78 
211 (C. C. A. 3d, 1940); on rehearing FP 116 F. (2d) 216 (c.c A. 3d, 
rom po see Oxford Varnish Co. v. Ault & Wiborg Corp., 83 F. (2d) ih 
(C. C. A. 6th, 1936) (royalty rate of one cent to purchasers from patentees; 
LA, cents to others) ; Dehydrators, Ltd. v. Petrolite Corp., Ltd., 117 F. (2d) 
183 (C. C. A. 9th, 1941). 

17B. B. Chemical Co. v. Ellis, supra note 9; Philad Co. v. Lechler acy 
tories, su ra note 12; Alemite Co. v. Lubriar Corp., 62 F. (2d) 899 (C. C 


Ist, 1933 Autographic Register Co, v. Sturgis Register Co., 110 F. (2d) “$83 
(C. Cc. A. ‘6th, 1 940). 
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This basis of the holding has until now been clearly 
distinguished, in the Supreme Court decisions,“ from 
antitrust law cases which must, under the rule of reason, 
turn on the reasonableness of the total fact situation. Re- 
lief has been denied summarily under this doctrine, upon 
the discovery that any control exists beyond the scope of 
the patent, and without regard to the extent of that extra- 
patent control, its reasonableness, its justification—if any 
—or any of the other factors traditionally considered by 
the Court in Sherman Act cases.” Nor has the Court’s 
inquiry simulated that involved in the analogous Clayton 
Act, Section 3 decisions, where the availability to the 
consumer of other sources of supply,” the extent of the 
market controlled by the restriction,” and the relation of 
the restraint to the necessity of protecting the good will 
of the seller * are considered as bearing upon violation of 
the law. 


18 See Woon, supra note 11, at 89-95; cf. the Morton Salt case, supra note 9; 
and see Roberts, J., dissenting in the Mercoid case, supra note 1, at 674: 


“This is a pure question of the extent of the right of exclusion con- 
ferred by the patent statute. It no wise involves the antitrust acts.” 


Some of the Circuit Courts of Appeals have been less precise. See Barber 
Asphalt Co. v. La Fera Grecco, supra note 16, where a counterclaim charging 
the patentee with violation of the antitrust laws by reason of a system similar to 
that in the Leitch case was sustained. And see, ibid. 122 F. (2d) 701 (C. C. A. 
3d, 1941) (the decree enjoined “maintaining a limited or complete monopoly in 
unpatented asphaltic materials . . .”). Compare also Magruder, J., concurring 
in B. B. Chemical Co. v. Ellis, 117 F. (2d) 829 at 836; “There is no present 
need to inquire how far the doctrine of the Leitch case squares with the earlier 
court holdings that violation of the anti-trust laws by a patentee is no defense to 
a suit for patent infringement.” (Emphasis supplied.) 

See also, (1944) 44 Cor. L. Rev. 447, note 34, where the entire Carbice doc- 
trine is apparently interpreted as resting upon the antitrust laws, and where 
Justice Roberts is criticized for stating otherwise. 

19 Standard Oil Co. v. United States, 221 U.S. 1, 31 Sup. Ct. 502, 55 L. ed. 
619 (1911); United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. 
Ct. 632, 55 L. ed. 663 (1911); Standard Oil Co. v. United States, 283 U. S. 
163, 51 Sup. Ct. 421, 75 L. ed. 926 (1931). 

20 See F. T. C. v. Sinclair Refining Co., 261 U. S. 463, 43 Sup. Ct. 450, 
67 L. ed. 746 (1923). Cf. International Business Machines Corp. v. United 
States, 298 U. S. 131, 56 Sup. Ct. 701, 80 L. ed. 1085 (1936). 

21 Cf, Pearsall Butter Co. v. F. T. C., 292 Fed. 720 (C. C. A. 7th, 1923) 
(defendant produced one per cent of the nation’s margerine products and re- 
quired exclusive arrangement with wholesaler. Held, for defendant, the con- 
sumer is no way restricted in his choice). And see, Handler, Unfair Competi- 
tion (1936) 21 Iowa L. Rev. 175, 223: “In a highly competitive field, sellers 
run slight risk in making exclusive arrangements with distributors.” See also 
Woon, supra note 11, at 69-70. 

22 General Talking Pictures Corp. v. American Telephone and Telegraph Co., 
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An attempt to require such an inquiry was made by 
the Seventh Circuit Court of Appeals in the Morton Salt 
case.** But the Supreme Court reversed,—the formula of 
its public policy doctrine being satisfied by the mere 


showing that control is exerted beyond the scope of the 
patent. 


The Mercoid case, latest to meet the rule of thumb 
evolved by the Court, came just two years after the 
Morton Salt decision. Writing what might be termed 
the plurality opinion, Justice Douglas stated that the 
controversy “centers around” the license agreement be- 
tween Mid-Continent and Minneapolis-Honeywell. He 
concluded that there was ample evidence to justify the 
District Court’s finding that the plaintiff had used the 
agreement to prevent the sale or use of combustion 
switches in the patented heating systems unless they were 
made by Minneapolis-Honeywell.* In the light of the 
precedents already laid down, this conclusion of the Court 
was sufficient for the determination of the ~ase. 

Indeed, the most surprising thing abovt the decision 
is the fact that the Court did not stop at this point. In- 


18 F. Supp. 650 (D. Del. 1937) ; United States v. United Shoe Machinery Co., 
264 Fed. 138, 167 (E. D. Mo. 1920). 

See also, Pick Manufacturing Co. v. General Motors Corp., 299 U. S. 3, 
57 Sup. Ct. 1, 81 L. ed. 4 (1936). But see, Lord v. Radio Corp. of America, 
24 F. (2d) 565 (D. Del. 1928), aff'd 28 F. (2d) 257 (C. C. A. 3d, 1928), cert. 
den, 278 U. S. 648, 49 Sup. Ct. 83, 73 L. ed. 560 (1928). 


23 See Woon, supra note 11, at 79-82, for a discussion of this case. 


24 Apparently the Court relied for its finding on the fact that the royalty 
basis was not the number of heating systems installed but the number of 
thermostats sold. Yet the Circuit Court of Appeals had found there was no 
use for the thermostats except in the patented heating system. 

The fixing of royalties in this fashion is not necessarily evidence of an 
improper purpose. The government’s own Tennessee Valley Authority has 
sponsored a similar arrangement. See Report, EXPERIENCE oF THE TVA 
WITH THE UNIVERSITY OF TENNESSEE RESEARCH CoRPORATION IN THE AD- 
MINISTRATION OF PATENTS (1943). This corporation, formed pursuant to a 
contract between TVA and the University of Tennessee to administer the 
patents and inventions of both relating to cottonseed and other oleaginous 
materials, has maintained license agreements “with the three major manufacturers 
of cottonseed processing machinery . . .” Report, p. 1. 

Although the only patent involved is on the processes, royalties are paid 
by the manufacturers of unpatented machines designed to be used in the process, 
since “After several conferences, it was decided that the industry would not 
stand for a user license (royalty paid by oil mill). . . . The amount of 
royalty was based upon the capacity of the equipment. . . .” 
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stead, it moved on in its opinion to lay a ground work 
for a mass of conflicting comments and decisions. 

The basis for the bulk of the confusion is the fact 
that the Court in effect discussed one case while deciding 
another. On the facts as recited by Mr. Justice Douglas 
the case turned squarely on the unclean hands of plain- 
tiffs, for it was held that they had attempted to control 
the sale of unpatented switches.** Under the entire line 
of decided cases this finding disentitled them to the relief 
they were seeking. These cases had involved articles both 
staple and special; infringement both contributory and 
direct; elements of a patented combination, and supplies 
to be used with a patented machine. The Mercoid deci- 
sion cannot, on its facts, be said to have broken any new 
ground. 


But the Mercoid opinions centered upon a subject 
foreign to that presented by the facts themselves—an ex- 
amination of the doctrine of contributory infringement. 
The official opinion of the Court alludes twice to the sub- 
ject, concluding that the doctrine has been impaired but 
that there is no need to determine its present status. The 
other opinions react more or less violently to this excur- 
sion, and it is from this repercussion that the notoriety 
and rather serious overtones of the case have sprung. 

As a result of this dual nature of the case, judges, 
lawyers and students have engaged in a bewildering con- 
flict of comment as to its ultimate implications. 

Some commentators have accepted the case as going 
no farther than the “cogent words” of Mr. Justice 
Douglas that “Where there is a collision between the 
doctrine of the Carbice case and the conventional rules 


25See Girdler Corp. v. DuPont, supra note 4, at 452: “While the five 
opinions in that case express the particular views of the Justices on the broad 
question of contributory infringement, the precise holding of Mercoid is that 
contributory infringement may not be asserted by the patentee where he, him- 
self, comes into court with unclean hands and where he has attempted to mis- 
use his patent grant.” 
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governing either direct or contributory infringement, the 
former prevails.” *° 

There is much in the opinion of the Court which lends 
support to such an interpretation. The finding that plain- 
tiffs were guilty of unclean hands brings these facts 
squarely within the Carbice case; the existence of the 
sentence is in itself of some weight; the further state- 
ment that “The controversy centers around the license 
agreement . . .” lends credence to the contention that 
this is but another case of misuse of a patent foreclosing 
a patentee from relief.” 

However, a more ominous overtone prevades the entire 
case—one which the Justices themselves appear not fully 
to have sensed, or perhaps intended. This arises from 
two sentences in the Douglas opinion: “The protection 
which the Court [in the Leeds and Catlin Case] . . . 
extended .. . is in substance inconsistent with the view 
which we have expressed in this case . . . The result of 
this decision, together with those which have preceded it, 
is to limit substantially the doctrine of contributory in- 
fringement.” 

If this case goes no farther than the Carbice doctrine, 
there is no basis for these sentences. 

The Leeds and Catlin case,* an early decision con- 
cerned with whether defendant was actually guilty of 
contributory infringement, involved no reference to the 
yet unborn doctrine of “misuse of the patent,” and there 

26 Note (1944) 12 Geo. Wasn. L. Rev. 345. And see (1944) 44 Cor. L. Rev. 
447. And cf. Letter to the Editor, supra note 4. Ohio Citizens Trust Co. v. 


Air-Way Electric Appliance Corp., 62 U. S. P. Q. 493, 495 (N. D. Ohio 1944) ; 
Girdler Corp. v. DuPont, supra note 4. 


27 See also the language: “. . . though we assume .. . that respondents 
could have enjoined the infringement had they not misused the patent for the 
purpose of monopolizing unpatented material ;” and the opinion of Mr. Justice 
Frankfurter, concurring in this portion of the case, who treats it as “merely 
an appropriate application” of the doctrine of the Carbice case. 

28 Leeds and Catlin v. Victor Talking Machine Co., 213 U. S. 325, 29 Sup. 
Ct. 503, 53 L. ed. 816 (1909). This case “is authority for the conclusion that 
he who sells an unpatented part of a combination patent for use in the 
assembled machine may be guilty of contributory infringement.” Majority 
opinion of Justice Douglas in Mercoid case, at 668. 
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is no evidence that plaintiff had “done anything” to 
jeopardize his rights even had the case arisen today.” 
So it is that Mr. Justice Roberts, agreeing in the applica- 
tion of the Carbice doctrine to the facts, is obliged to state 
os I cannot believe that the Court’s opinion is in- 
tended to lay down a different principle” than that of the 
Leeds and Catlin case. It is probable that this rejection 
of the earlier case was on the basis of facts which lay 
beneath its surface, and the way in which the case arose, 
rather than on any disagreement with its recognition of 
contributory infringement.” 

If the present case does no more than make the misuse 
of a patent a bar to recovery for contributory infringe- 
ment, as it admittedly already was to an action for direct 
infringement, there is no apparent reason why the second 
of the above sentences should single out contributory in- 
fringement as having been substantially limited. Thus 
it is that Mr. Justice Frankfurter was impelled to point 
out that heretofore no application of the Carbice doctrine 
has necessitated any rejection of the doctrine of con- 
tributory infringement, “. for the simple reason 
that appropriate occasions for relief against contributory 
infringement are unrelated to the circumstances which 
bring the Carbice doctrine into play.” 

It may well be that the above language of Justice 
Douglas will not be taken as extending the scope of the 
Carbice doctrine, nor as further restricting contributory 
infringement. A comprehensive survey of the several 


29 Justice Brandeis, writing the opinion in the Carbice case, supra note 8, at 
34, in distinguishing the Leeds and Catlin case: “There was no suggestion 
that the Victor Company, which itself manufactured and sold the patented pro- 
duct, sought ‘to derive its profits, not from the invention on which the law 
gives it a monopoly, but from the unpatented supplies with which it is used.’ ” 

30Tt may be that the Court’s writing off of this case was but a realistic 
means of avoiding future hair-splitting attempts at rationalization. It is quite 
possible that the factual background of the case was an attempt to tie up the 
phonograph record business, and that the Court was simply pointing out that 
such a situation would today be regarded as attempted over-extension of the 
patent. This “clears the air” so that similar future attempts will not be sought 
to be justified on its authority. 
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opinions of the Court does not indicate any intention to 
do either one.” 

Yet there is, in addition to these sentences, one signi- 
ficant fact which, while it was not separately considered, 
may well compel a more drastic view of the decision. 
The Court of Appeals could find no use for the defend- 
ant’s switches other than in the patented combination. In 
short, assuming the existence of the doctrine of con- 
tributory infringement the defendant had no right to sell 
the switches independently of any activity on the part of 
the plaintiffs. Plaintiffs act was therefore to prevent the 
defendant from doing that which the defendant had no 
legal right to do. The Supreme Court’s decision, despite 
its apparent acceptance of this finding of the lower court, 
is that plaintiffs’ efforts were improper. Yet in the 
absence of any activity of the plaintiffs directed toward 
the end, defendant could not legally have marketed these 
switches, for any sale would contributorily infringe the 


patent.” This may not, at first blush, appear particularly 
remarkable since it has been established for some time 
that even a suit against a direct infringer may not be 
maintained by one who could not, under the Carbice 
doctrine, sue a contributory infringer. But in none of 
the cases which have previously been passed upon has the 


31 Nevertheless, courts and writers have been considerably disturbed by the 
potentialities of the decision. See Lempco Products, Inc. v. Simmons; Johnston 
v. The Atlas Mineral Products Co.; and Landis Machine Co. v. Chase Tool 
Co., Inc., all supra note 4. And see Waite, and Wiles, both supra note 4. Cf. 
Mechanical Ice Tray Corp. v. General Motors Corp., supra note 4, at 402. 

32 Assume that there are no questionable license agreements, or arrangements 
between parties. Plaintiff is the owner of a patent covering a specific method 
of heating. Defendant is the manufacturer of a unit which on the facts has 
no other conceivable use than in the patented heating system of the plaintiff. 
Now, were the defendant, in the circumstances assumed, to sell such a unit to 
any person, the purchaser could not use the unit without infringing the patent 
of the plaintiff, in the absence, of course, of a license from the plaintiff. This 
being true, it follows that any sale by defendant is a contributory infringement 
of plaintiff’s patent. 

Here, in the complete absence of any agreement or restriction imposed by 
patentee, no person has a right to make and sell these units, and no person 
has a right to use them, in the absence of plaintiff’s consent, or license, to do so. 
The patent itself, granted by the government, gives the plaintiff the monopoly 
over the sale or use of this unit since it cannot conceivably be used elsewhere 
than in the invention protected by the patent. 
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unpatented device or product contributorily sold or in- 
fringingly used been found to be incapable of other use.” 
This factor is of significance as to far more than the in- 
tent of the seller—although members of the Court in- 
dicated during the oral argument that they attached no 
other moment to it—for on it turns the entire question of 
the applicability of the economic basis for the Carbice 
doctrine. 

Any conclusion that the effort to prevent an illegal sale 
is per se improper departs from the awareness of econom- 
ic reality, which underlies the Carbice doctrine. If there 
is no market for a given device save for use in an illegal 
manner, the attempt to prevent the sale of the device 
scarcely constitutes a moral or an economic wrong,” for 
it could total no more than the attempt to enforce the 
patentee’s legal rights. The scope of the patent is no way 
extended, since it already prevents the sale of the article 
in question. If Mr. Justice Douglas had this finding in 
mind when the opinion was written, there is much to 
support the belief that contributory infringement has 
been seriously curtailed. For if the Court consciously 
accepted this fact, its primary objection is not to the at- 
tempt of the patentee to prevent defendant’s admittedly 
illegal conduct; its fundamental complaint is with the 
rule that makes the defendant’s acts illegal. In short, the 
Court can find no present place for the doctrine of con- 
tributory infringement in suits by those also selling or 
interested in unpatented supplies for use in the patented 
invention.” 

38 It was probably not accurate to say that defendant’s device could not be 
used except in the patented combination. With slight modification it could 
be used as a thermostat in an ordinary heat control system. This factor may 


have had a bearing on the Court’s refusal to consider the question of the 
scope of the device’s utility. 

34 The manner of the attempt, as distinguished from the attempt itself, may 
of course be an improper one—such as coercion, bribery, violence. But the 
Court is concerned with the mere existence of an effort, regardless of its nature. 

85 Justice Jackson appears to accept this as the scope of the decision: “The 
practical issue is whether we will leave such a combination patent with little 
value indeed or whether we will give it value by projecting its economic 
effects to elements not by themselves a part of its legal monopoly.” 
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Under this interpretation, the position of the patentee 
before the Court could not in this case have been im- 
proved by the total absence of any restrictive acts or 
agreements. It is apparently some such premise which 
Mr. Justice Jackson considers in his dissenting opinion. 
What deprived plaintiff of its relief was not its prior 
conduct; rather it was the fact that the Supreme Court 
will not enforce a patent where to do so will extend con- 
trol to unpatented materials. ‘The doctrine, if thus re- 
written, goes beyond any “misuse of patent” basis. It 
rests upon the proposition that no protection will be given 
a patent save that literally called for by Congressional 
mandate, regardless of the economic merits of the case. 

If this be the present position of the Court then to 
speak of unclean hands or “misuse of the patent” is far 
from the center of the proposition, and emphasis on such 
factors can only result in an eccentric circumlocution of 
the real basis. What the Court in effect is saying is that 
it is not now illegal for one to supply unpatented elements 
or materials to an infringer, at least where the patentee 
is in the business of selling parts or supplies to those using 
the patented invention. Where no remedy remains, then 
legal rights have disappeared.** And the disappearance 
does not turn on the conduct of the plaintiff, but upon the 
rule of thumb of the Court. This fact tends to eliminate 
the importance of “purging” previously suggested by the 
Court,” for if relief is unobtainable regardless of a plain- 
tiff’s wrongs, their righting becomes meaningless. 

It is significant, however, that this extreme interpreta- 
tion of the case is supported only by the existence of a 

That “Nothing has been left of the doctrine as formerly it had been applied 


to the furnishing of unpatented parts integral to structures embodying patented 
combinations,” see Landis Machine Co. v. Chase Tool Co., supra note 4, at 166. 

86 This fact has led two courts to question the validity of combination patents. 
Landis Machine Co. v. Chase Tool Co.; Lempco Products, Inc. v. Simmons, 
both supra note 4. But see, Girdler Corp. v. DuPont, supra note 4, at 452: 
“But I am not convinced that the Mercoid decision abolishes all contributory 
infringement liability.” 

87 See B. B. Chemical Co. v. Ellis, supra note 9; Industrial Corp. v. Visking 
Corp., 132 F. (2d) 947 (C. C. A. 4th, 1943). 
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fact which was apparently given little, if any, significance 
by the Court. The importance of that feature cannot, 
therefore, be highly regarded in the absence of any fur- 
ther pronouncements from the Bench. 


WHITHER CONTRIBUTORY INFRINGEMENT 


Only the future pronouncements of the Court itself 
will suffice to mark the final course. The extent to which 
the doctrine of contributory infringement is reshaped 
will materially affect the value of the large part of extant 
patents. Yet the Court has been seriously inept in defin- 
ing the present status of this phase of the law. The doc- 
trine of the Carbice case is not limited to cases of con- 
tributory infringement;* consequently it has heretofore 
been natural to assert after each dissertation by the Court 
that “traditional” cases of contributory infringement 
were not affected. But it is evident that logically and 
strictly the very bringing of such a suit is an attempt at 
extra-patent control. This presents squarely the question 
as to whether or not a patentee who is himself interested 
in the marketing of unpatented products, but who is 
blameless in his patent exploitation, may sue for con- 
tributory infringement of his patent by reason of the sale 
of those unpatented products.” 


38 Morton Salt case, supra note 9; American Lecithin Co. v. Warfield Co., 
supra note 12. Accord: Barber Asphalt Corp. v. La Fera Grecco Contracting 
Co.; Dehydrators, Ltd. v. Petrolite Corp., Ltd., both supra note 16; Novadel- 
Agene Corp. v. Penn, 119 F. (2d) 764 (C. C. A. 5th, 1941); and see B. B. 
Chemical Co. v. Ellis, 117 F. (2d) 829, 835 (C. C. A. Ist, 1941), Magruder, J., 


concurring. 


89 Evidence of the confused state of the lower courts has been quickly forth- 
coming. In Lempco Products, Inc. v. Simmons, supra note 4, at 358, the 
Sixth Circuit Court of Appeals admits its quandary: “In view of the principle 
now expounded in Mercoid Corporation v. Mid-Continent Investment Co., 

. . the query suggests itself whether any combination of old elements may 
now be entitled to a patent. If, under the circumstances recited, the supplier 
is not an infringer, is the patentee who integrates a number of unpatented 
devices into a combination, an inventor? We arrive at no conclusion but 
await general discussion of the Mercoid decision, and perhaps its clarification 
by the Court.” 

In Johnston v. Atlas Mineral Products Co., supra note 4, at 506, the same 
court decides there is no contributory infringement present in ‘the case before it: 
“This conclusion must be reached even without the aid of the limitation now 
imposed upon the doctrine of contributory infringement by Mercoid Corp. v. 

Mid-Continent Investment Co., et al.” 





‘ 
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The most interesting and newsworthy colloquy of the 
case centered around the expression of the views of Jus- 
tices Frankfurter and Black with regard to the origin 
and merits of this doctrine. 

Agreeing with the principal proposition of the Court, 
Justice Frankfurter disagrees sharply with the “gratuit- 
ous innuendo” against the principle of contributory in- 
fringement. Rejection of that doctrine, he urges, is in 
no way necessitated by denial of relief under the Carbice 
doctrine. 

To the extent that the basis for the decision may prove 
to be the wrongful conduct of the plaintiffs in seeking to 
control an unpatented material, the point is well taken. 
For on this theory, denial of relief is presumed not to 
rest on a lack of remedy but on the ineligibility of plain- 
tiff to obtain relief.*° 

But if the Carbice doctrine is not here confined to cases 
of wrongful conduct, but rather will deny relief where 
its grant would be to effectuate a commercial competitive 
control beyond the scope of the patent, then this holding 
does necessitate a re-examination of the doctrine of con- 
tributory infringement. 

Assuming that some inroads are here made, the fur- 
ther problem is the extent to which the protection given 

In A. L. Smith Iron Co. v. Dickson, supra note 4, at 479, the Second Circuit 
judges, speaking through Learned Hand, declined to pass upon the question of 
improper use until the question of validity had properly been determined by 
the lower court. “The law on that whole subject is obviously still in flux, 
and it is undesirable to decide questions which may in the end prove moot.” 

And see the very similar language of Judge Simons of the Sixth Circuit 
in Landis Machine Co. v. Chase Tool Co., supra note 4, at 166: “The Mercoid 
doctrine, being but newly announced and the full sweep of its implications not 
too clearly grasped, it may not be inappropriate, without disrespect to the 
Court, and with no thought of questioning the controlling authority of its 
opinion, but awaiting its specific application in other cases, to base decisions 
upon principles fixed in the law by the passage of time and repeated adjudica- 
tions, to the end that novel doctrine may more safely guide us when fully 
crystallized, without our own unnecessary contribution to the process.” 

Cf. Girdler Corp. v. DuPont, supra note 4, at 452: “Further clarifica- 
tion of the Mercoid case will not result, I believe, in a definitive holding that 


he who was once known as a contributory infringer now enjoys complete im- 
munity from suit under all circumstances.” 


40 Compare the nice distinction drawn between these two situations by the 


Soe Court of Appeals in Landis Machine Co. v. Chase Tool Co., supra 
note 
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by suits for contributory infringement is to be cut away. 
If the present case goes at all beyond the “unclean hands” 
situation, it holds that where the sole interest of the pat- 
entee, or his licensee, in the exploitation of a patent lies 
in the income from unpatented parts or supplies, he may 
not sue to enjoin contributory infringement. Nor may he 
sue to enjoin direct infringement where the purpose of 
the suit is to restrain the supply of the unpatented ele- 
ment.* 

The unanswered situations yet remaining are basically 
two-fold: May the patentee sue for contributory in- 
fringement (1) where he is in no way engaged in com- 
mercial activities either with regard to the patented item 
or its unpatented supplies; or (2) where he is engaged 
either exclusively or partially in the making and market- 
ing of the whole invention? 

No case yet decided impinges upon the traditional pre- 
rogatives of the patentee in either situation. Taken lit- 
erally, certain language of the Court would preclude 
relief against a contributing infringer even here, since 
it is incontrovertible that to enjoin the contributory tort- 
feasor is to go beyond the literal scope of the patent. At 
the same time, the economic basis, continuously empha- 
sized by the Court as underlying the entire Carbice doc- 
trine, would be totally absent from both situations. 

The drawing of the final line will presumably be 
guided by considerations such as those expressed in the 
opinions of Justices Frankfurter and Black. 

Mr. Justice Frankfurter defends the doctrine of con- 
tributory infringement as “but one phase of a more com- 
prehending doctrine of legal liability . . .” Justice 
Black denies the existence of such a concept, finding no 
such wrong created by the federal patent statutes. His 

41 It is interesting to speculate as to whether this principle would also be 
applicable to deny relief against direct infringers in cases where the patentee 
was prevented from enjoining contributory infringement by the extreme inter- 
pretation of the Mercoid case. Cf. American Lecithin Co. v. Warfield Co., 


supra note 12. That no such extension of the holding of that case is anticipated, 
see Wiles, supra note 4, at 456. 
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conclusion is that the doctrine must be based upon Justice 
Frankfurter’s “personal views on ‘morals’ and ‘ethics.’ ” 
Actually a legal history of some seventy years supports 
contributory infringement,” independently of its direct 
antecedent in the concept of joint tort-feasors.“* The 
statutes create the property right and the tort; the prin- 
ciples of common law as evolved by the courts would, 
under our system of law, appear to be ample to provide 
for the full protection of the property and remedy for 
the tort. It has long been evident that absent the right 
to enjoin those who actively induce or aid an infringe- 
ment, the patentee in many instances will be powerless 
to protect his property right. The right to injunctive 
relief grew from obvious necessity. 

A patentee cannot police householders or small com- 
mercial units, and where his patent is of a type that can 
be directly infringed only by individuals such as these, 
he has in effect no remedy save against the guilty supplier 
as the inducer of the wrong. Excellent illustration is 
furnished by the case under discussion, where a house to 
house litigious campaign would be necessary to end direct 
infringement of the patented heating system. The seri- 
ous fact is that a majority of patents issued today are of 
this “combination” category, in which the ultimate in- 
vention may be practiced only by the ultimate user. 


42 Wallace v. Holmes, 29 Fed. Cas. No. 17,100 (C. C. D. Conn. 1871), was 
the first case in which the doctrine of contributory infringement was expounded 
and applied. Other very early cases were Barnes v. Straus, 2 Fed. Cas. No. 
1,022 (C. C. S. D. N. Y. 1872); and Renwick v. Pond, 20 Fed. Cas. No. 11,702 
(C. C. S. D. N. Y. 1872). And see, Roberts, Contributory Infringement of 
Patent Rights (1898) 12 Harv. L. Rev. 35. 

The Supreme Court has given its recognition to the doctrine within recent 
years. Duplate Corp. and Pittsburgh Plate Glass Co. v. Triplex Safety Glass, 
298 U. S. 448, 56 Sup. Ct. 792, 80 L. ed. 1274 (1936). Speaking in that case of 
a profit accruing to the contributory infringer, Justice Cardozo said: “Equity 
forbids that this result should be attained. . . . The wrongdoer must yield 
the gains begotten of his wrong.” And in the Carbice case itself, Justice 
Brandeis referred to the Leeds and Catlin case as “an ordinary case of 
contributory infringement.” 

43 The Brief for the Government of the United States filed as Amicus Curiz, 
urging abolition of the doctrine of contributory infringement concedes that its 
roots sprang from the general principles of tort law. It “. . . is far more 
an adaptation of tort law to a novel use than a remedy which stems from the 
nature of the patent grant.” 
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It has recently become evident that the remedy thus 
created by the Courts has in some instances been used to 
establish an economic advantage not contemplated or in- 
cluded in the patent grant. The Court has been quick to 
cut down such a device. But in the absence of such mis- 
use, the doctrine continues to serve a legally and econ- 
nomically sound function—a function which is essential 
if this class of patents is to continue to have a semblance 
of value. 

Nor is there, while the Court sits, any visible reason 
why these cases should be treated on an “all or nothing at 
all” basis. The mere obtaining of control by a patentee 
over a portion of a given market, whether within or with- 
out the scope of his patent, should be no more inherently 
bad than is similar control by a nonpatent owner. The 
latter situation is historically and logically measured in 
the light of the reasonableness, in view of all the circum- 
stances of the restraint. It is true that the presence of a 
patent may well make the Court more wary, lest an un- 
economic situation arise under its guise. 

But resort must be had to the Court before any relief 
is obtainable under the patent. This fact alone should 
suffice to constitute that body the eternal vigilante, ready 
to separate by judicial process such situations from those 
in which the extra-patent control is a normal and justifi- 
able measure. 

The rule of these cases is not one of statutory rigidity; 
it is instead one of the Court’s own creation. There is 
no need, therefore, for an arbitrary cleavage admittedly 
harsh in its universality. 

The only serious objection which can be raised to con- 
tinued recognition of contributory infringement must be 
founded on a want of sympathy with the property right 
which it has been adapted to protect. This, in turn, would 
be founded on personal concepts of economic philosophy, 
ethics, and morals, rather than on a serious desire to inter- 
pret and enforce a statutory right. 
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THE ANTITRUST LAWS 


No less confusing than the status of contributory in- 
fringement is the part played by the antitrust laws in the 
Carbice doctrine. In the Mercoid case the Court, in the 
plurality decision, assumes and relies upon the violation 
of these laws. Previous Supreme Court cases have care- 
fully distinguished the antitrust law situations,** thereby 
avoiding the necessity of considering the unreasonable- 
ness of the extra-patent restraint.” 

Yet here Justice Douglas appears completely to hurdle 
previous barriers, and to rely as much upon antitrust law 
violation as upon the exceeding of the patent statutes.“ 
Unfortunately this treatment of the issue is no more clear 
than is the reason for this new departure. 

Justice Douglas says that “When the patentee ties 
something else to his invention, he acts only by virtue of 
his right as the owner of property to make contracts con- 
cerning it and not otherwise. He is then subject to all 
the limitations upon that right which the general law 
imposes upon such contracts.” Such limitations as the 
“general law” imposes on these contracts are shaped by 
the rule of reason, whether the confines be in the Sher- 
man“ or Clayton Act, or in the precedents of the com- 
mon law.” 

By the above sentence the Court apparently imposes a 
like duty upon itself in examining the validity of con- 
tracts imposing extra-patent restraints.” 
44 Supra note 18. 
45 Cf. Standard Oil Co. v. United States, supra note 19. 

46 See Brief for the United States on Reargument, Hartford-Empire Co. v. 
United States, Supreme Court (September, 1944) page 99: “The doctrine of 
all these cases (Mercoid, Morton Salt, B. B. Chemical Company, among 
others) is derived from both the patent statute and the antitrust laws.” 

47 Standard Oil Co. v. United States, supra note 19. See the statement of 
Thurman Arnold, T. N. E. C. Hearincs, Part 11 (1939) at 5146: “By a 
wise, judicial construction, so long settled that it is removed from the possi- 


bility of argument, the Sherman Act prohibits only those restraints of trade 
which are unreasonable. . . .” 


48 Supra notes 20, 21 and 22. 

49 See OPPENHEIM, CASES ON TRADE REGULATION (1936), passim; HANDLER, 
CasEs ON TRADE RecuLation (1937) Chapter 1. 

50 Cf, Keeler v. The Folding Bed Co., 157 U. S. 659, 15 Sup. Ct. 738, 39 
L. ed. 848 (1895): “Whether a patentee may protect himself and his assignees 
6 
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In the next paragraph: “The patent is employed to 
protect the market for a device on which no patent has 
been granted. But for the patent such restraint would 
plainly run afoul of the antitrust law.” 

Yet no examination or finding as to unreasonableness 
precedes or follows this statement. Since the sentence 
expressly excludes the patent from consideration it is not 
to be taken, as some have thought, as setting up the rule 
that all contracts or devices creating extra-patent control 
are per se unreasonable, hence within the antitrust sanc- 
tions, as analogous to the rule that all price-fixing con- 
tracts are void regardless of the reasonableness of the 
price.” Rather the statement appears to rest either upon 
a privately drawn conclusion as to the reasonableness of 
the facts of this case or perhaps upon judicial notice of a 
pending governmental proceeding against one of the 
plaintiffs.” ‘The record was devoid of any extensive ex- 
amination of this aspect. 

Some justification for the conclusion might be spelled 
out of the very conclusion of the Circuit Court which 
plaintiffs had stressed—namely, that the switch here 
sought to be controlled had but one conceivable use, 1. e., 
in the patented combination. The Court could therefore 
conclude that the article involved—the switches—would 
not be in the same line of commerce with any other 
switch. Consequently, competition in the line of com- 
merce is non-existent.” 
by special contract brought home to the purchasers, is not a question before 
us. . . . It is, however, obvious that such a question would arise as a question 
of contract and not as one under the inherent meaning and effect of the patent 
laws.” 

51 United States v. Socony-Vacuum Co., 310 U. S. 150, 60 Sup. Ct. 811, 
84 L. ed. 1129 (1940): “Any combination which tampers with price structures 
is engaged in an unlawful activity.” 

52 Federal Trade Commission, Complaint 4920 (Feb. 23, 1943), In the 
matter of Minneapolis-Honeywell Regulator Company, infra note 53. 

53 Cf. the findings and order of the F. T. C. in the Matter of Eastman Kodak 
Company, Docket No. 4322, issued September 9, 1944. The Commission there 
takes the position that inasmuch as the patented film sold by Eastman is 
substantially the only color film made and sold in this country,.#t is not sold in 
fair and open competition with commodities of the same genefal class. The 


conclusion is, therefore, that the Miller-Tydings Amendment jand state Fair 
Trade Acts, permitting retail price fixing on trade-marked \poods sold “in 
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The reverse of this situation was claimed to be present 
in the Morton Salt case, where the article involved was a 
salt tablet. The Circuit Court of Appeals remanded the 
case for an inquiry into the effect on the total salt market 
of a restraint on the tablets.* But the Supreme Court, 
relying solely on the interpretation of the patent laws, 
found the inquiry unnecessary. Where violation of the 
antitrust laws is relied upon, however, some such inquiry 
is indicated. 

The importance of this new excursion by the Court, 
so far as the patentee is concerned, is apparent in the facts 
of this case where the parties were sent back to the Dis- 
trict Court for an inquiry into the damages owing to the 
defendant, under its counterclaim based upon antitrust 
law violation. 


RES JUDICATA 


It may be that the additional reliance by the majority 
upon violation of the antitrust laws was to support its 


conclusions on the question of res judicata.” It was this 
aspect of the case which marked the actual division be- 
tween majority and minority of the Court; its impacts 
and future importance promise to loom at least as signifi- 
cantly as any other part of the case, unless it is limited 
by the presence of antitrust law violation. Mid-Contin- 
ent had in 1935 instituted an infringement action against 
a direct infringer.°° Mercoid, knowing at that time of 


fair and open competition with commodities of the same general class,” are not 
applicable. 

Note also the complaint of the F. T. C. against Minneapolis-Honeywell, supra 
note 52, charging it with using its patents, inter alia, to tie the sale of its various 
articles together. According to the complaint, the respondent’ s patents cover the 
“primary control” so that it apparently is without competition; it is charged that 
respondent also seeks to monopolize the sale of thermostates and limit controls, 
which do compete with other articles, by tying them to the “primary control.” 

54 Cf, Standard Oil Co. v. United States, supra note 19, where the Court 
considered the percentage of cracked gas to all gas. But cf. Oxford Varnish 
Corp. v. Ault & Wiborg, supra note 16 (court looked not to the entire compe- 
titive field for the “line of commerce,” but solely to the portion of the industry 
covered by the patent, or the market created by its use). And see, Oxford 
Varnish Corp. v. General Motors Corp., supra note 16. 

55 This portion of the case has already been cited as relating to antitrust law 
violation. See Waite, supra note 4, at 445 

56 Smith v. Mid-Continent Inv. Co., supra note 5. 
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the agreement here in question, had conducted the de- 
fense of the suit, which resulted in a finding of validity 
and infringement of the patent. 


It was the position of the plaintiffs that Mercoid was 
bound by all issues actually litigated and all issues which 
might have been raised in the earlier suit. Five judges, 
apparently conceding the validity of the defense,” held 
it inapplicable on the ground of public policy.” 

This appears to be on the ground that since it is against 
public policy to allow the patentee to recover for either 
direct or contributory infringement where the patent is 
being misused,” it is equally against public policy to al- 
low the defendant to be placed in position where he can- 
not raise such a defense. 


If this be the reasoning of the majority—and it is thus 
that Justice Douglas phrased it*°—the Court is guilty of 
an etymological indiscretion of the gravest sort. For the 
“public policy” which underlies a rule of law or equity 
of general application is a very different thing than the 
“public policy” which is affected by the application vel 
non of that rule in a specific case. It makes a great deal 
of difference to the public at large whether patentees gen- 
erally are subject to this disability to sue; there was no 
showing, and no apparent inquiry, as to whether the pub- 
lic would be affected in any way by the waiver of that 
disability in this case. The cases relied on by the major- 
ity are those in which some measure is made of the actual 
effect on the community as a whole of the application of 


57 But see, (1944) 57 Harv. L. Rev. 574. 


58 Were it to enjoin defendant “the Court would be placing its imprimatur 
on a scheme which involved a misuse of the patent privilege and a violation of 
the anti-trust laws.” Four judges dissented on this point. 

The application of the doctrine of res judicata does not constitute an approval 
of the result reached in the previous litigation. At most it constitutes a form 
of estoppel which prevents a reconsideration between the same parties of issues 
already finally adjudicated. Perhaps it was this similarity to an estoppel which 
led the Court to deny its applicability here, in conformity with Sola Electric Co. 
v. Jefferson Electric Co., 317 U. S. 173, 63 Sup. Ct. 172, 87 L. ed. 165 (1942). 

59 Morton Salt Co. v. G. S. Suppiger Co., supra note 9. 

6° Mercoid case, supra note 1, at 670. 
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the doctrine of res judicata." There is no evidence here 
that the impacts of the decision would go beyond the 
pocketbooks of the respective parties. Were the Court 
to find that to enjoin Mercoid would impair the public’s 
ability to purchase thermostats—a finding unlikely in 
view of the applicability of the Carbice doctrine to the 
case, and of the availability of that defense to all other 
actual or potential competitors—then the “public policy” 
underlying the doctrine might well compel the discard- 
ing of the effect of res judicata upon the case at bar. 


Alternatively, as Justice Roberts suggests, the wrong 
against the public “may be redressed at the instance of the 
representatives of the Government.” 


The principle here laid down must be applicable in 
every action arising out of or relating to statutory pro- 
visions ‘“‘and to every defense bottomed on public policy.” 
This is a new departure in the entire doctrine of res judi- 
cata, the ramifications of which must involve its extensive 
rewriting. 

The principle that a case once litigated and decided is 
a final and conclusive act between the parties is itself bot- 
tomed on a strong public policy.” This aspect is one 
which should be carefully weighed and valued before it 
is replaced by a contrary rule. 


61 Cf, Beasley v. Texas & Pacific Ry. Co., 191 U. S. 492, 24 Sup. Ct. 164, 
48 L. ed. 274 (1937); Virginian Ry. Co. v. System, 300 U. S. 515, 57 Sup. Ct. 
592, 81 L. ed. 789 (1937); Harrisonville v. Dickey Clay Co., 289 U. S. 334, 
53 Sup. Ct. 602, 77 L. ed. 1208 (1933). And see, Griswold, Res Judicata in 
“ Tax Cases (1937) 46 Yate L. J. 1320; (1944) 57 Harv. L. Rev. 574, 


62 Baldwin v. Iowa State Traveling Men’s Assn., 283 U. S. 522, 51 Sup. Ct. 
517, 75 L. ed. 1244 (1921). And see, Caterpillar Tractor Co. v. International 
Harvester Co., 120 F. (2d) 82, 84 (C. C. A. 3d, 1941): “An argument which 
seeks to establish a rule directly contrary to this broad principle must justify 
itself pretty clearly to be successfully maintained.” 

“Res Judicata is a rule of universal law pervading every well regulated 
system of jurisprudence, and is put upon two grounds, embodied in various 
maxims of the common law; the one, public policy and necessity, which makes 
it to the interest of the state that there should be an end to litigation . . . 
the other, the hardship on the individual that he should be vexed twice for 
the same cause. . . .” 34 Corpus Juris §1154 (Emphasis supplied). And see 
Gottschalk, Further Comments on Recent Patent Decisions and Current Trends 
(1944) 26 J. Pat. Orr. Soc. 151, 171-3. 
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THE PATENTEE AND THE CARBICE DOCTRINE 


It is at once apparent that the exigencies of the rule of 
the Carbice case have placed the patentee in a complex 
situation. The seriousness of that situation will vary with 
the ultimate interpretation to be accorded the Mercoid 
case. 

In the case of process or method patents, the practical 
value is already curtailed in that situation where the 
patentee cannot himself feasibly practice the actual pro- 
cess, because of the dissimilar nature of his business. Thus 
a manufacturer of chemical compounds cannot directly 
use a patented process employed in the building of 
roads® or the making of shoes.“ He may of course li- 
cense others to practice the invention directly, but where, 
as analogous to the Mercord situation, the small contract- 
or or the ultimate consumer is the only one practicing 
the invention, this alternative may be of no economic 
value. His remaining choices are to license no one and 
to shelve the patent, or to permit unrestricted use of his 
invention by anyone. Fortunately, such situations are 
both numerically and economically of relatively minor 
significance. 

One may well be willing to accept the non-exploitabil- 
ity of such patents, also, in view of the fact that profit, 
if realized in the absence of direct use or licensing would 
almost necessarily come from the unpatented supplies or 
parts sold for use in the process. To the plea of injustice 
in such a situation, it may well be demurred that hard- 
ship could only arise in the case where the patentee is 
seeking to use the patent as a source of profit from un- 
patented components. It was, indeed, from this very 
situation that the doctrine of the Carbice case was en- 
larged and revitalized in the Leitch case. 

It is a more complex situation which threatens to 
emerge with regard to combination patents. For here 


63 Cf. the Leitch case, supra note 9. 
64 Cf, the B. B, Chemical case, supra note 9. 
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the shutting off of relief threatens to arise at a point far 
short of the recovery of profits in unpatented supplies. 
It may, for example, under the extreme interpretation of 
the Mercotd case, avoid combination patents entirely.” 
It is a significant fact that several of the Circuit Courts 
of Appeals have evidenced concern over the status of this 
entire class of patents.” If the true rationale of the de- 
cision is found to be a lack of recognition of contributory 
infringement wherever the plaintiff sells less than the 
complete subject matter of the claim, then this case has 
seriously impaired a species of the patent property right. 

The typical case which has thus far arisen has involved 
what may be typified as the freak type of combination. 
But the language of the Court has indicated that the eco- 
nomic implications are not to be limited to a few extra- 
ordinary patents. It is true that claims of the type in- 
volved in the Leeds and Catlin case, covering a phono- 
graph in combination with a phonograph record, are 
found in a relatively small percentage of patents. But 
while this may be the type of patent traditionally visual- 
ized when a “combination” is thought of, the term is 
actually one of wide application. For nearly every im- 
portant patent issued today is a combination patent, sub- 
ject to the holding of the Mercoid case. Every machine 
and every intricate apparatus is the result of putting old 
elements into a new arrangement. ‘Thus every patent 
covering a radio or television set is a combination patent; 
a patent on a new radio circuit is ordinarily but a patent 
on a new arrangement of known elements. Under one 
possible interpretation of the case, a manufacturer of 
radio sets might purloin every detail shown by the speci- 
fications of a patent, and omit only the tubes, which can 


65 Cf. Lempco Products, Inc. v. Simmons; Johnston v. Atlas Mineral Prod- 
ucts Co.; Landis Machine Co. v. Chase Tool Co., Inc., all supra note 4. 


66 Jbid. After concluding that virtually nothing was left of the doctrine of 
contributory infringement, the court in the Landis case said: “Whether this 
bodes good or ill for the continuation of industrial progress under the aegis of 
the patent laws, it is not for us to say.” 
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be inserted by the service man when the set is installed. 
The patentee would have no remedy, since the serviceman 
and household user are the only direct infringers; a suit 
against the manufacturer for contributory infringement 
would be dismissed as an attempt to control an unpat- 
ented part of the patented combination. The language of 
the Court has been broad enough to imply such a result 
even where the patentee is engaged in the manufacture 
and sale of the complete, patented set, although this fac- 
tual question has never been before the Court.” 

It is customary for a patentee, in a license agreement 
permitting a manufacturer to make and sell a given prod- 
uct, to include and to list in the license all of his patents 
relating to that product. The patents so listed may well 
include one or more combination patents, or patents hav- 
ing a combination claim. Such a claim may not cover the 
product itself, although reading on it the instant the prod- 
uct is put into use. Under the rules evolved for contribu- 
tory infringement the giving of such a license under such 
a claim is essential to legitimatize the manufacture and 
sale of the product. 

It has been urged already that under the Mercoid case 
the mere presence of such a patent in a list of those in- 
cluded in a license agreement containing quota restric- 
tions is enough, not only to invalidate the entire agree- 
ment, but to bar the patentee from all relief under that 
patent as against a third person.” This is on the theory 
that by including the combination patent in the list the 
patentee has attempted to control the sale of an unpat- 
ented material.” 

67 Mercoid case, supra note 1, at 667. 

68 See the motion of Hygrade Sylvania Corp. for leave to amend its answer 
in the case of General Electric Co. v. Hygrade Sylvania Corp. This motion 
was submitted after the court’s opinion had been announced, 61 U. S. P. Q. 
263 (S. D. N. Y. 1944). Actually the problem is not squarely presented in 
that case, for the court in its opinion and findings had concluded that both 
plaintiff's and defendant’s devices presented all the elements of the combination 
claim. Jbid. at 278, 319. Hence the lamps are patented, and under this 
finding the Mercoid case is distinguishable. To go a step farther, it would 
follow that the listing of the patent in the license agreements with other lamp 


manufacturers was unquestionably necessary, and in no way objectionable. 
69 Cf. B. B. Chemical Co. v. Ellis, supra note 9. 
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And some courts have seriously raised the question as 
to the validity of combination patents, since effective en- 
forcement of them is, under one theory, denied. 


It is at once apparent that a line must somehow be 
drawn between those situations where a patentee may 
prevent torts—single or joint—against his property, and 
those in which he may not. Absent such a demarcation, 
the value of his property is lessened by the very uncer- 
tainty of his right to protect it. 

The positioning of such a line might be on either of 
two distinct approaches to the problem. The subject may 
be considered purely as one of the scope and nature of 
contributory infringement. The problem has been thus 
approached in a recent article,” where it is pointed out 
that some area for the operation of contributory infringe- 
ment must be left. The recommendation is that contribu- 
tory liability be in all cases recognized where the defend- 
ant sells articles created especially for the infringing use, 
and having no other normal use,” and where the defend- 
ant induces infringement by selling supplies and recom- 
mending or teaching infringing uses of them. Given such 
an approach, the query of the plaintiff’s right to sue 
would remain a constant factor,—his disability to sue aris- 
ing on the first showing of “unclean hands,” just as in a 
suit for direct infringement. 


The alternative approach is from the standpoint of the 
right to sue, rather than that of the nature of the remedy. 
Under this treament of the problem, the matter to be 
preliminarily decided in each case is the question of 
plaintiff's conduct and its bearing upon his right to any 
relief,—direct or contributory. In this approach the 
query of the existence of a remedy remains a constant 


70 Wiles, supra note 4. 


71 Cf. Girdler Corp. v. DuPont, supra note 4, where the court pointedly 
refused to state that the patentee could not maintain an action for contributory 
infringement: “especially where plaintiff is apparently manufacturing and selling 
a device which it knows can only be used by the purchasers in connection with 
the process covered by defendant’s patent.” 
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factor, complete relief awaiting only his showing of his 
right to obtain it. 

It is, in essence, this approach which the Court itself 
has heretofore adopted. Until the present there has been 
no challenge of the existence of the remedy itself—rather 
the question has been only of the patentee’s eligibility 
therefor. In determining this latter question, the Court 
has used language to the effect that any extension of the 
protection of the patent beyond its literal scope disentitles 
the patentee to equitable relief. We have seen that the 
granting of relief against a contributory infringer is in 
itself an extension of protection beyond the strict scope 
of the patent. The ultimate logical result of such reason- 
ing, therefore, carries far beyond the starting basis—i. e., 
the patentee’s clean or unclean hands—and supports the 
total abolition of the remedy—+.e., contributory in- 
fringement. 

The choice under this approach, if based upon alterna- 
tives of purely logical extremes, must be between per- 
mitting the tying of unpatented ink to a patented mimeo- 
graph machine, as in the Dick case,” or in refusing all 
extra-patent control, as certain language of the Mercoid 
decisions purports to do. 

But there is a vast realistic and economic difference 
between the fact situations involved in this assortment of 
cases. The Carbice doctrine sprang up as the outgrowth 
of the economic awareness of the Court. It must not be 
permitted to solidify into a body of encrusted precedent 
which applies inescapably regardless of the reality be- 
hind each situation. Yet it is just such rigidity which the 
Court is phrasing for the rule of the Carbice case. 

The Court has expressed this new doctrine in terms of 
the logic employed in overruling the Dick case. And in 
the language of such logic there is no stopping point short 

72 Henry v. A. B. Dick Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 L. ed. 645 
(1912). See also the famous button-fastener case, Heaton-Peninsular Button 


Fastener Co. v. Eureka Specialty Co., 77 Fed. 228 (C. C. A. 6th, 1896), per- 
mitting the tying of buttons to a patented button-fastening machine. 
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of economic vitiation of the patent. What the Court 
appears to overlook is the fact that it is as logical to sup- 
port the control of all related materials with a patent, as 
it is to say that none may be controlled.” Either alterna- 
tive is economically unacceptable. Some middle ground 
must be selected if both freedom of competition and the 
benefits of the patent system are to remain unimpaired. 
And the selection of the middle ground must turn on 
realistic, not logistic, bases.” 

The attempt to define the dividing line from the stand- 
point of the right to sue should turn upon the facts pre- 
sented in each individual case. 

Section 3 of the Clayton Act, which prohibits tying 
clauses in the sale or lease of goods, has been judically 
interpreted as prohibiting such restrictions only where 
there is an injurious effect on the public. 

The doctrine of the Carbice case is not similarly tem- 
pered with reason. No inquiry is permitted into the 


reasonableness of any fact situation disclosed, into the 
competitive condition of the market, the availability to 
the consumers of competing sources of supply, the cir- 
cumstances impelling the facts disclosed.” 

From the economic standpoint there is no valid reason 
for the arbitrary rule which excludes the patentee from 


73 The patent covers the manufacture, use, or sale of the invention. Aside 
from any economic conscience, the conclusion could as easily be that the 
monopoly of use included the control over necessary supplies as that it did not. 
See Powell, The Nature of the Patent Right (1917) 17 Cov. L. Rev. 663; 
Montague, The Sherman Anti-Trust Act and the Patent Law (1912) 21 Yate 
L. J. 433. And see Handler, Tying Restrictions on Patent Licenses (1938) 
Trade Regulation Comments, No. 4, C. C. H. TRADE REGULATION SERVICE. 

74 “Logic” as used in the pragmatic sense could scarcely lead to an unrealistic 
result. For realism, strictly, is not illogical ; nor is logic unrealistic. Pre- 
sumably, the bad choice of a major premise is not logically impelled. Perhaps 
in the text use should have been made of the word “casuistry” rather than 
logic; employment of the latter term has been based on the assumption that 
the major premise is given. Taken from there, the consequences follow with- 
out interruption by purely logical processes, although the result is unrealistic 
in the extreme. 

75 Under the present rule of the government’s own activities as outlined in the 
T. V. A. Report (supra note 24) would preclude obtaining judicial recognition 
of the process patent. Cf. the B. B. Chemical Co. case, supra note 9. 

Yet it may be questioned as to whether the judicial elimination of the ar- 
rangement there described will in any way improve economic conditions for 
the industry or for the consumer. 
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all inquiry into the surrounding circumstances and into 
the reasonableness of the restraint. No two patentees 
before the Court are in the same economic or competitive 
situation.” No two contributing infringers are in identi- 
cal circumstances; no two patents present identical char- 
acteristics. 


Where the patentee is misusing his grant in a manner 
which unduly restrains trade, relief which would further 
that restraint must be denied. But where his appeal for 
relief against a contributing tort-feasor will not entail 
any injury to the public, the duty of the Court is to give 
to his statutory property the highest degree of protection 
available. This will leave to the Court the right of pass- 
ing on each fact situation, and will thereby insure against 
an anti-social use of any patent. At the same time, this 
application of the rule of reason will insure legitimate 
protection to those patentees on whom the door is other- 
wise arbitrarily shut. 


CONCLUSION 


It is altogether likely that the responsibility for the 
growth of the Carbice doctrine, and the direction it has 
taken, lies largely with the patent bar. Each case before 
the Court has been argued along the lines of pedantic 
legal analysis—by close scrutiny of precedents, the nice 
presentation of fine distinction and immaterial differ- 
ences; and sometimes with little appreciation of the eco- 
nomic problems involved. It is for this very reason that 
the Court itself may have ignored the realistic basis from 
which the doctrine originally sprang. 

The demarcation of an appropriate sphere for the rec- 
ognition and protection of process and combination pat- 
ents may be achieved from either of two approaches each 
of which is founded on an economic consciousness: the 
attempt may be made to redefine contributory infringe- 


76 See the Brief for the United States as Amicus Curie, Mercoid Corp. v. 
Mid-Continent Inv. Co., (Nov. 1943) pp. 62-65. 
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ment to protect only specific catagories of unpatented 
items; the alternative approach is to recognize the rem- 
edy as a constant one and to confine its use to cases where 
the patentee is not unreasonably using the patent property. 
Either approach will permit the erection of a stopping 
point short of the vitiation of important types of patents 
otherwise indicated. Either approach permits the giving 
of cognizance to the economic realities of the situation; 
either will present a means of clarifying the presently 
confused status of a whole field of law. 

A patent is a creature of a unique character. Convey- 
ing as it does only the negative right to exclude others 
from its province, it is dependent entirely upon the courts 
for its effectiveness and utility. 

Were the courts to refuse arbitrarily to give effect to 
certain types of patents, not because of any animus or 
anti-social conduct, but simply because the patent is of a 
particular category, or the patentee in a particular type 
of business, then they would have gone far to rewrite the 
entire patent statute. 

The processes of the Courts have in the past been mis- 
used to create for the patentee unreasonable and anti- 
social competitive advantages in unpatented commodities. 
The Court has been quick to recognize and cut down this 
device. 

The Court must, however, be equally facile at recog- 
nizing the use of a patent for a legitimate and appropriate 
means, to the end that economic reality will not be sub- 
ordinated to the mere impetus of logical compulsion. 
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EDITORIAL NOTE 


AGENCY AS A CONCEPT AND MARKETING DEVICE UNDER THE 
ANTI-TRUST LAws 


Since the inception of the Sherman Antitrust Act of 1890,’ and 
the supplementary Federal Trade Commission* and Clayton Acts of 
1914, there have been constant attempts to utilize devices of evasion 
in circumvention of their provisions. In many instances these efforts 
have been directed towards price control.* The endeavor of the pro- 
ducers and manufacturers to achieve resale price control through the 
medium of outright contracts with their dealers, binding the latter to 
maintain arbitrary price levels, failed to gain judicial sanction.* Non- 
contractual methods based upon a request that a certain price be 
maintained, backed by a refusal to deal with non-conforming cus- 
tomers,® were also reduced to virtual impotency by the refusal of the 
courts to allow any practical implementation of such systems.’ The 
bare right of a refusal to deal evidently proved too dull a weapon. As 
a result, competitors sought to avoid the judicial pitfalls of resale 
price control by marketing their products through their own agents 
instead of through independent wholesalers buying from them for re- 
sale, thus, in effect, selling directly to the consumer at prices fixed 
by the principal. 


In view of the undoubted privilege of an individual to fix the first 
sale price of his commodity,® and the accepted rule of agency that the 
act of the agent is that of the principal, coupled with Justice Holmes’ 
pointed observation in the Miles Medical Company case, as to the 
legal efficiency of such a device,® there was every reason to believe 


126 Stat. 209 (1890), 15 U. S. C. §1 et seg. (1940). See The Sherman 
Anti-Trust Act and Its Enforcement (1940) L. Anp Contemp. Propo. 

238 Stat. 717 (1914), 15 U. S. C. §41 et seg. (1940). See (1940) 8 Geo. 
Wasu. L. Rev. 249, Federal Trade Commission Silver Anniversary Issue. 

3 38 Stat. 730 (1914), 15 U. S. C. §12 et seg. (1940). See Rose, Federal 
Trade Commission Enforcement of Section 3 of the Clayton Act (1940) 8 Gero. 
Wasz. L. REv. 639. 

4See United States v. Trenton Potteries Co., 273 U. S. 392, 397, 47 Sup. 
Ct. 377, 71 L. ed. 700 (1927); United States v. Socony-Vacuum Oil Co., 310 
U. S. 150, 221, 60 Sup. Ct. 811, 84 L. ed. 1129 (1940). Cf. United States v. 
General Electric Co., 272 U. S. 476, 488, 47 Sup. Ct. 192, 71 L. ed. 362 (1926). 

5 Miles Medical Co. v. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 
55 L. ed. 502 (1911). 

6 United States v. Colgate & Co., 250 U. S. 300, 39 Sup. Ct. 465, 63 L. ed. 
992 (1919). 

7 Federal Trade Commission v. Seet-tee Packing Co., 257 U. S. 441, 452, 
42 Sup. Ct. 150, 66 L. ed. 307 (1922). 

8 Union Pacific Coal Co. v. United States, 173 Fed. 737, 739 (C. C. A. 8th, 


9 Holmes, J., dissenting in the Miles Medical Company case, supra note 5 
at 411 Stated: 

by a slight change in the form of the contract the plaintiff can 

oni the result in a way that would be beyond successful attack. If 


[93] 
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such a system would be legally unimpeachable. That such hopes were 
justified was soon made apparent in such cases as Ford Motor Com- 
pany v. Benjamin E. Boone, Inc.,*° the Federal Trade Commission v. 
Curtis Publishing Company case; and finally in the now historic 
General Electric Company case’? in which the Supreme Court de- 
clared the General Electric Marketing scheme to be a valid agency 
arrangement despite the fact that it differed in its important aspects 


it should make the retail dealers also agents in law as well as in name, 
and retain title until the goods left their hands, I cannot conceive that even 
the present enthusiasm for regulating the prices to be charged by other 
people would deny that the owner was acting within his rights. It seems 
to me that this consideration by itself ought to give us pause.” 


This poms to be inconsistent with Justice Holmes’ earlier statements, infra 
note 25. 


10244 Fed. 335 (C. C. A. 9th, 1917). There the transferee was called an 
agent. He paid the freight charges, as well as taxes and insurance, and bore 
any loss arising from injuries to the cars from the time they left the factory 
until ultimate delivery to the consumer. The Ford Motor Company stipulated 
that it retained title and that the bill of sale to the purchaser was to be signed 
by it. However, the so-called agent had to pay 85% of the purchase price to 
the Company before the car was delivered to him. This was the full considera- 
tion. The court was so enamored of the artful use made of the words “title” 
and “agency” that it completely ignored the obvious characteristics of a sale 
and labeled the agreement an agency. 


11260 U. S. 568, 43 Sup. Ct. 210, 67 L. ed. 408 (1923). In that case, the 
Curtis Publishing Company desired its wholesale distributors to carry no competi- 
tive magazines. Such exclusive dealing agreements are, of course, directly 
forbidden by Section 3 of the Clayton Act. Consequently, the publisher ap- 
pointed District Agents to whom it “consigned” its magazines. In return the 
“agent” was not to act as agent for any other publisher than the Curtis Com- 
pany. The agent was to be awarded by commissions based on the volume he 
moved. Besides guaranteeing a minimum disposal, the agent was to be liable 
for the price after a certain period regardless of whether the goods had been 
sold. The agent was liable for all loss by theft. The agent agreed to turn over 
to the publishing company a sum equal to the value of the goods consigned to 
him. This sum plus 5% interest per annum was to be paid back to him, if not 
in default, at the termination of the agency. Despite the fact that the agent 
apparently financed the publisher during the marketing period, was responsible 
for loss by theft, and had to guarantee and pay for a minimum amount, the 
United States Supreme Court said: “Judged by its terms, we think this con- 
tract is one of agency, not of sale upon condition. . . . This of course dis- 
poses of the charge under the Clayton Act.” 


12 United States v. General Electric Co., supra note 4. There, the General 
Electric Company was the owner of certain patents entirely covering the manu- 
facture of electric light bulbs. The Company contracted with a large number of 
wholesale and retail electric dealers. The Company appointed the dealers agents 
of the Company to seel the lamps on commission. The lamps were to be con- 
signed to the agents by the Comapny and, most importantly, they were to be sold 
at prices fixed by the General Electric Company. The dealers were to pay all 
expenses apart from the original transportation and periodically to account to the 
Company for the amount, less commission, of all sales, cash or credit; all con- 
signed stock was to remain the Company’s property until sold. The government 
claimed that the agents were really independent dealers, and that the system of 
distribution was merely an escape device enabling the General Electric Company 
to fix the resale price of the lamps, and was, therefore, illegal. The Court, how- 
ever, held that the dealers were genuine agents, and not disguised purchasers, 
and, hence the arrangement was not in violation of the anti-trust laws. 





i. sd OE Be ee eee 


1S pret 


we 
- 


EDITORIAL NOTE 95 


only verbally from the hitherto condemned Dr. Miles marketing sys- 
tem.’* In the words of the Supreme Court: 

The validity of the Electric Company’s scheme of distribution 
of its electric lamps turns, therefore, on the question whether the 
sales are by the company through its agents to the consumer, or 
are in fact by the company to the so-called agents at the time of 
consignment. The distinction in law and fact between an agency 
and a sale is clear.** 

Regardless of whether or not “the Supreme Court had been unwit- 
tingly victimized by a vicious lawyers’ tradition of verbalism,” ?* the 
fact remained that by 1926 the private law agency concept as an 
escape and marketing device under the anti-trust laws had been suc- 
cessfully evolved as a method of price maintenance,’® and had been 
given its credentials of good conduct by the judiciary. 

Thus the situation remained until 1942 when the Supreme Court 
decided United States v. Masonite Corporation" in an opinion that 
apparently cast a shadow upon the precedent value of the General 
Electric decision and, therefore, upon the escape device value of the 
private law agency concept as a method of price maintenance under 
the anti-trust laws. 

In that case the Masonite Corporation, the principal defendant, 
manufactured and sold a patented wood product labeled “hardboard.” 
The other defendants also sold, and in some instances, manufactured, 
building materials, and some of them had patents that competed with 
Masonite. In order to avoid the expense of patent litigation and, 
incidentally, to avail itself of its competitors’ large retail outlets, 
Masonite entered into separate agreements with its competitors by 
which they were made the del credere’® agents of Masonite, and under 
which the agents were to sell Masonite’s products at prices established 
by the latter. In negotiating and entering into the first agreements 
with Masonite, each of the agents acted independently of the others, 
negotiated only with Masonite, had no discussions with any of the 
others and did not require as a condition of its acceptance that Mason- 
ite make such an agreement with any of the others. In a suit insti- 


13 For a penetrating comparison of the two cases see Klaus, Sale, Agency 
and Price Maintenance (1928) 28 Con. L. Rev. 312 and 441. 

14 Supra note 4 at 485. 

15 One of the chief points of Klaus’ article, supra note 13. 

16 United States v. General Electric Co., supra note 12. 

17 316 U. S. 265, 62 Sup. Ct. 1070, 86 L. ed. 1461 (1942). See Dominick, 
Recent Developments in the Law of Price Restrictions in Patent License Agree- 
ments (1943) 11 Geo. WasH. L. Rev. 302, at 315, for an analytical discussion 
of the case. 

18 A del credere agent differs from other agents only in that he guarantees 
to his principal that those persons to whom he sells shall perform the contracts 
which he makes with them. For obvious reasons such agencies are most often 
used in these cases. 


7 
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tuted by the United States to restrain the parties from an alleged 
violation of Sections One and Two of the Sherman Act, an injunction 
was denied by the District Court’® on the basis of the General Electric 
case. However, the Supreme Court while assuming the existence of 
a valid agency agreement, nevertheless, held that the agreement for 
price fixing was the decisive phase of the case, and that the defend- 
ants had, therefore, unlawfully combined in restraint of trade, and 
the injunction should issue. The Court in effect for the first time 
construed contracts of agency to be among those condemned by the 
Sherman Act if in unreasonable restraint of trade. The Court further 
held in accordance with Interstate Circuit, Inc. v. United States,?° 
that the lack of simultaneous action or agreement on the part of the 
agents was immaterial. Affirmatively stated, “Acceptance by com- 
petitors, without previous agreement, of an invitation to participate 
in a plan, the necessary consequence of which, if carried out, is re- 
straint of interstate commerce, is sufficient to establish an unlawful 
conspiracy under the Sherman Act.” ** 

What is the present status of agency as a marketing device under 
the anti-trust laws? Has its effectiveness been entirely abrogated, or 
only diminished, and, if the latter, to what extent? Has the Masonite 
case discredited the General Electric case or can the two cases be 


reconciled? Before attempting an answer, it is necessary to analyze 
the nature of the agency device both conceptually as interpreted by 
the courts and from the standpoint of the various aspects of its prac- 
tical application in the field of business. 


Conceptually the difference between sale and agency is well defined. 
In the words of Professor Mechem: 


The essence of sale is the transfer of the title to the goods for 
a price paid or to be paid. Such a transfer puts the transferee, 
who has obtained the goods to sell again, in the attitude of one 
who is selling his own goods, and makes him liable to the person 
from whom he received them as a debtor for the price to be paid 
and not liable as an agent for the proceeds of the resale. The 
essence of agency to sell is the delivery of the goods to a person 
who is to sell them, not as his own property but as the property 
of the principal, who remains the owner of the goods and who 
therefore has the right to control the sale, to fix the price and 
terms, to recall the goods, and to demand and receive their pro- 
ceeds when sold, less the agent’s commission, but who has no 
right to a price for them before sale or unless sold by the agent.”” 


19 United States v. Masonite Corp., 40 F. Supp. 852 (S. D. N. Y. 1941). 
20 306 U. S. 208, 59 Sup. Ct. 467, 83 L. ed. 610 (1939). 

21 United States v. Masonite Corp., supra note 17 at 275. 

22 MecuEeM, Acrency (2d ed. 1914) § 48. 
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In practice, however, for various reasons, ranging from mere igno- 
rance on the part of the contracting parties to a purposefully ambigu- 
ous drafting of the instrument in order to support a later plea of 
either a sale or agency, depending upon the purpose to be served, the 
distinction is not at all so clear-cut. In some instances the parties 
seek to camouflage the true nature of the contract by scrambling in 
the instrument the identifying characteristics of both an agency and a 
sale. However, the courts have long held that mere nomenclature 
will not be determinative in ascertaining the true nature of such an 
agreement. Rather, its interpretation will be predicated on the ruling 
intention of the parties as manifested by the wording of the agree- 
ment as an entirety.** The courts have evolved certain tests to facil- 
itate such interpretation and have elaborated upon many technical 
differences. The purpose of this article does not necessitate a reéxam- 
ination of these distinctions which have been exhaustively treated 
elsewhere. 

Apart, however, from the technical private law dissimilarities be- 
tween a sale and agency, the Masonite case served notice that a new 
conceptual distinction within the law of agency itself is being evolved 
in the field of public law. There the Court, while assuming the exist- 
ence of a valid agency agreement, apparently instituted a departure 
from the accepted private law agency concept with its attendant con- 
clusion that an agency can never eliminate competition between prin- 
cipal and agent because in the eyes of the law there is only one entity. 
The Court has laid the groundwork of a new public law concept of 
agency, which, in effect, refuses to permit the purely formal aspects 
of a private legal relationship to obscure the economic facts and the 
consideration of public policy that should be decisive of questions 
arising under the anti-trust laws.*° Most notable is the Court’s 
statement: 


So far as the Sherman Act is concerned, the result must turn 
not on the skill with which counsel has manipulated the concepts 


23 Herryford v. Davis, 102 U. S. 235, 244, 26 L. ed. 160 (1880); Sturm v. 
Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 L. ed. 1093 (1893). 

24 See MECHEM, Op. cit. supra note 22, §2499, note 13; and Klaus’ article 
supra note 13 at 444, in which by a painstaking and exhaustive analysis of the 
cases he attempts to show that there is really no factual distinction between 
contracts the courts have termed agency agreements and those they have termed 
sales. Judicial tests are listed in SELIGMAN & Love, Price CurrinGc AND PRICE 
MAINTENANCE (1932) 171 et seq. 


25 This obvious conflict of fiction and common sense in the field of commercial 
and public law where the problem is not the adjustment of private rights and 
obligations but the reconciliation of private interests with the public policy em- 
bodied in statutes of general application had been noted long before. Cf.<Holmes, 
Agency (1891) 4 Harv. L. Rev. 345, 346: “Finally I shall give my reasons 
for thinking that the whole outline of the law is the resultant of a conflict at 
every point between logic and good sense—the one striving to work fiction out 






THE GEORGE WASHINGTON LAW REVIEW 


of “sale” and “agency” but on the significance of the business 
practice in terms of restraint of trade.*® 


With reference to the distribution of the patented hardboard to 
the del credere agents the Court further stated: 


In such a case, the patentee exhausts his limited privilege when 
he disposes of the product to the del credere agent.** 


To speak of a “disposition” as between principal and agent seems 
completely incompatible with the private law agency concept of iden- 
tity of principal and agent. And in attempting an evaluation of the 
agency device today, one can hardly fail to take into consideration 
such pronouncements by the Court. 


Another, and perhaps now the most significant aspect of the agency 
device as interpreted by the courts, is the distinction between the 
vertical and horizontal agency agreement. The vertical type refers to 
an agency relationship descending perpendicularly from producer to 
the middleman or retailer. The horizontal type is indicative of an 
agency relationship based on a fixed or horizontal marketing plane 
rather than a descending one. It embraces firms operating on the 
same competitive level and, hence, is presumably calculated to elim- 
inate either actual or potential ** competition by converting com- 
petitors into agents. 


The vertical category is well illustrated in the marketing systems 
found in the Curtis Publishing Company and General Electric Com- 
pany cases, while the horizontal type is illustrated by the marketing 
system utilized in the Masonite case. In the Masonite case the Su- 
preme Court clearly distinguished the vertical from the horizontal 
agency and unqualifiedly condemned the latter when used to buttress 
a price fixing agreement as a violation of the Sherman Act.?® How- 


to consistent results, the other restraining and at last overcoming that effort 
when the results become too manifestly unjust.” Cf. also Mr. Justice Holmes’ 
opinion in Blackstone v. Miller, 188 U. S. 189, 206, 23 Sup. Ct. 277, 47 L. ed. 
439 (1903) ; Jackson, THE STRUGGLE For JupIcIAL SuprEMACY (1941) 292-294. 

26 United States v. Masonite Corp., supra note 17 at 280. 

27 Id. at 279. 

28 A restraint on potential competition is as illegal as that upon actual com- 
petition. Standard Oil Co. v. United States, 221 U. S. 1, 74-75, 31 Sup. Ct. 
502, 55 L. ed. 619 (1911); United States v. Reading Co., 226 U. S. 324, 353, 
33 Sup. Ct. 90, 57 L. ed. 243 (1912); inclusion of “potential competitors” with 
reference to Masonite’s patented hardboard, United States v. Masonite Corp., 
supra note 17 at 281. 

29 Justice Douglas in the Masonite case, supra note 17, at 279, made clear 
this distinction between horizontal agencies when he stated: “Doubtless there 
is a proper area for utilization by a patentee of a del credere agent in the 
sale or disposition of the patented article . . . if it may fairly be said that 
distribution is part of the patentee’s own business and operates only to secure 
to him the reward for his invention which Congress has provided. But where 
he utilizes the sales organization of another business—a business with which 
he has no intimate relationship—and .. . it is clear, as it is in this case, 
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ever, the Court’s greatest emphasis was placed upon the price-fixing 
nature of the agreement rather than upon the horizontal character of 
the agency. For as the Court stated: 


There is one phase of the case that is decisive. That is the 
agreement for price-fixing.*° 


And again: 


When it is clear . . . that the marketing systems utilized .. . 
are those of competitors of the patentee, and that the purpose is 
to fix prices ... the device is . . . a violation of the Sherman 
Act.* (Emphasis supplied.) 


Price fixing by combination among competitors is of course, illegal 
per se** but while apparently frowned upon, horizontal agency agree- 
ments without any provision or agreement for price-fixing have not 
yet been labeled bad per se. The necessary corollary of this would 
seem to be that such agency agreements are still subject to the “rule 
of reason.” ** 

So far this appears to be borne out by the recent decision in United 
States v. Bausch and Lomb Optical Co.** In that case there was no 
agency relation in the sense spoken of here, but there was a hori- 
zontal exclusive dealing arrangement.** Under the agreement, Bausch 
and Lomb was made the exclusive manufacturer for Soft-Lite of pink 


that the marketing systems utilized by means of the del credere agency agree- 
ments are those of competitors of the patentee, and that the purpose is to fix 
prices at which the competitors may market the product, the device is, without 
more an enlargement of the limited patent privileges and a violation of the 
Sherman Act.” It should also be noted that in 1937 the Miller-Tydings Amend- 
ment to the Sherman Anti-trust Act, 50 Stat. 673 (1937), 15 U. S. C. §1 
(1940), while not specifically referring to agency agreements, gave official rec- 
ognition to the inherent difference between the two types of agreements in 
relation to the public policy of the anti-trust laws. That Act amended section 1 
of the Sherman Act to legalize contracts to maintain the resale price on branded 
or trade-marked goods in competition with goods of the same general class. 
But it expressly excluded “any contract or agreement, providing for the estab- 
lishment or maintenance of minimum resale prices on any commodity herein 
involved, between manufacturers, or between producers, or between wholesalers, 
or between brokers, or between factors, or between retailers, or between per- 
_-~ a) or corporations in competition with one another.” (Emphasis sup- 
plied. 

Since the Court in the Masonite case has construed the Sherman Act provi- 
sions to cover contracts of agency as well as other types of contracts, it is 
reasonable to suppose the provisions of the Miller-Tydings Act may be likewise 
interpreted. 

30 United States v. Masonite Corp., supra note 17, at 274. 

81 Jd. at 279. 

32 United States v. Trenton Potteries Co.; United States v. Socony-Vacuum 
Oil Co., both supra note 4. In the latter case there are dicta to the effect that 
such agreements even among minority groups in no position to control the 
market are bad per se. 

33 Standard Oil Co. v. United States, supra note 28. 

3445 F. Supp. 387 (S. D. N. Y. 1942). 

85 While, perhaps, not a horizontal dealing agreement in fact, Bausch & Lomb 
being only a manufacturer of the particular pink tinted glass and Soft-lite, a 
distributor, it nevertheless was one potentially. Bausch & Lomb is otherwise 
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tinted glass and grinder of Soft-Lite lenses therefrom in return for 
which Bausch and Lomb abstained from marketing in competition 
with Soft-Lite a pink tinted lens or from manufacturing pink tinted 
glass for other lens grinders. The court applied the “rule of reason” 
and declared valid the arrangement. On appeal by the government 
to the Supreme Court, this provision of the judgment was affirmed 
by an equally divided Court.**® An opportunity was thus lost for much 
needed clarification of this kind of agency agreement. 

The scope of permissible use of agency arrangements also requires 
a consideration of the limitations, if any, imposed by the provisions 
of the Clayton Act.*? Specifically, Section 3 of the Clayton Act con- 
demns all leases, sales or contracts for the sale of either patented or 
unpatented goods on condition that the lessee or purchaser shall not 
deal in the goods of a competitor of the lessor or seller where the 
effect may be to substantially lessen competition or tend to create a 
monopoly. However, the courts have adhered strictly to the transac- 
tions embraced in the language of the Act and have declared illegal 
only tying clauses involving leases** and sales.*® They have followed 
the rule of reason in determining whether the effect of a tying clause 
may be to substantially lessen competition or tend to create a mo- 
nopoly.*° 

The question of the validity of tying clauses involving a licensing 
agreement under the Clayton Act has been avoided. However, the 
disapproval of them registered by the judiciary in direct and contrib- 
utory patent infringement suits*t would seem to portend their ultimate 
illegality under the Clayton Act when there is a definite factual show- 
ing of illegality upon application of the “rule of reason.” An exclu- 
sive dealing arrangement based upon an agency agreement has been, 
however, held to fall outside the scope of the Act.*? 

The question may well be asked, therefore, may the patentee invoke 


a large marketer of its own optical products, and, were it not for the agree- 
ment, would certainly have no difficulty in marketing the pink tinted lenses 
through its normal outlets in competition with Soft-Lite. And, as previously 
shown, the courts will condemn potential as well as actual restraints under the 
anti-trust laws. 

36 320 U. S. 711, 64 Sup. Ct. 187, 88 L. ed. 48 (1943). 

37 Supra note 3. 

88 United Shoe Machinery Corp. v. United States, 258 U. S. 451, 42 Sup. Ct. 
363, 66 L. ed. 708 (1922). 

89 Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 42 Sup. 
Ct. 360, 66 L. ed. 653 (1922). 

40 Standard Fashion Co. v. Magrane-Houston Co., supra note 39; B. S. Pear- 
sall Butter Co. v. Federal Trade Commission, 292 Fed. 720 (C. C. A. 7th, 1923). 

41 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502, 
37 Sup. Ct. 416, 61 L. ed. 871 (1917) ; Morton Salt Co. v. G. S. Suppiger Co., 
314 U. S. 488, 62 Sup. Ct. 402, 86 L. ed. 363 (1942); B. B. Chemical Co. v. 
Ellis, 314 U. S. 495, 62 Sup. Ct. 406, 86 L. ed. 367 (1942). 

42 Federal Trade Commission v. Curtis Publishing Co., supra note 11. 
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the agency concept to achieve through the medium of his patented 
product that control over unpatented goods otherwise denied him by 
the Clayton Act and by the courts in the interpretation of the Sherman 
Act and the public policy of the patent laws?** In the absence of 
judicial determination, a definite answer is impossible. However, the 
following observations may be indicative of the judicial attitude if and 
when such a problem should arise. In the first place, as previously 
noted, the Masonite case has ushered in a new public law concept of 
agency that no longer regards the agency device, as such, as a grant 
of immunity. The determining question may be whether or not the 
public policy implicit in the anti-trust laws has been contravened. On 
that approach, it seems that an agency agreement would be of no 
more value to the patentee than licenses, leases or sales as a means 
of circumventing the prohibition against tying clauses if in fact there 
is an actual or potential undue restraint of trade. And this should 
also be true of exclusive dealing arrangements involving unpatented 
goods. The courts should have no more difficulty in reading contracts 
of agency into the Clayton Act than they had in the Masonite case 
in reading them into the Sherman Act. 

Quite apart, however, from the aspect of possible illegality under 
the anti-trust laws another consideration must be noted. Even were 
the patentee successful in reconciling the agency device with the pub- 
lic policy of the anti-trust laws, he might run afoul of the public 
policy of the patent law. This becomes apparent when we consider 
the matter of the patentee enforcing an exclusive agency agreement 
either by direct action against the agent for using with the patented 
article a competing unpatented article or by a contributory infringe- 
ment suit against a party providing the agent with the unpatented 
material sought to be controlled by the patentee. In such situations 
involving only a license agreement, the court has denied the patentee 
relief in both direct and contributory infringement suits,** in both 
cases on the ground that the court would not assist the patentee in 
enforcing agreements so obviously in contravention of the public pol- 
icy underlying the patent laws. This is really an extension of the 
equitable doctrine of “unclean hands” to the field of trade regulation. 
The Court in Morton Salt Co. v. Suppiger, supra, in refusing the 
plaintiff relief stated : 


_ Where the patent is used as a means of restraining competi- 
tion with the patentee’s sale of an unpatented product, the suc- 


43. . the public policy which includes inventions within the granted 
monopoly excludes from it all that is not embraced in the invention. It equally 
forbids the use of the patent to secure an exclusive right or limited monopoly 
not granted by the Patent Office and which it is contrary to public poficy to 
grant.” Morton Salt Co. v. G. S. Suppiger Co., supra note 41, at 492. 

44 Supra note 41. 
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cessful prosecution of an infringement suit even against one who 
is not a competitor in such sale is a powerful aid to the mainte- 
nance of the attempted monopoly of the unpatented article, and 
is thus a contributing factor in thwarting the public policy under- 
lying the grant of the patent . . . [and] equity may rightly 
withhold its assistance from such a use of the patent by declin- 
ing to entertain a suit for infringement. . . .*° 


Finally the Court stated: 


The patentee, like . . . other holders of an exclusive privi- 
lege granted in the furtherance of a public policy, may not claim 
protection of his grant by the courts where it is being used to 
subvert that policy.*® 


Certainly in view of such strong language the courts would prob- 
ably feel little compunction about applying the same rule to an agency 
agreement if the situation arose. In connection with this it is im- 
portant to notice that the Supreme Court has never spoken of a “rule 
of reason” in relation to the public policy of the patent laws as dis- 
tinct from that of the anti-trust laws. But on the contrary, in such 
instances it has stated that since patents are privileges restrictive of 
a free economy, the rights thereunder must be strictly construed so 
as not to detract from the general law beyond the necessary require- 
ments of the patent statute.** Apparently then, apart from issues 
arising under the anti-trust laws, tying clauses involving patented 
goods might not be subject to the tempering influence of the “rule 
of reason” either in direct or contributory infringement suits. 


Certain expressions of Mr. Justice Douglas in the recent Mercoid 
cases** appear on the surface to be in conflict with the foregoing 
analysis. But the context of the opinion discloses no disharmony 
with the views developed in this discussion. It is true that in Mercoid 
Corp. v. Minneapolis Honeywell Company Justice Douglas said : 


The legality of any attempt to bring unpatented goods within 
the protection of the patent is measured by the anti-trust laws 
not by the patent law. For the reasons stated in Mercoid v. Mid- 
Continent Investment Co., [320 U. S. 661] the effort here made 
to control competition in this unpatented device plainly violates 
the anti-trust laws, even apart from the price-fixing provisions 
of the license agreements. It follows that petitioner is entitled 
to be relieved against the consequences of those acts. It likewise 
follows that respondent may not obtain from a court of equity 
any decree which directly or indirectly helps it to subvert the 


45 Morton Salt case, supra note 41, at 493. 

46 Td. at 494. 

47 United States v. Masonite Co., supra note 17, at 280. 

48 Mercoid Corp. v. Mid-Continent Investment Co., 320 U. S. 661, 64 Sup. 
Ct. 268, 88 L. ed. 262 (1944); Mercoid Corp. v. Minneapolis Honeywell Co., 
320 U. S. 680, 64 Sup. Ct. 278, 88 L. ed. 273 (1944). 
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public policy which underlies the grant of its patent. Morton 
Salt Co. v. G. S. Suppiger Co., 314 U. S. 488; B. B. Chemical 
Co. v. Ellis, 314 U. S. 495.** 

This statement, if anything, evinces the determination of the Court 
to condemn as a per se violation of the anti-trust laws any extension 
of the patent monopoly to control competition in unpatented goods, 
irrespective of the extent or degree of the restraint thereby imposed, 
and regardless of whether the restraint is achieved by license, agency 
or any other private contractual engagement. If this is so, it will 
make little practical difference, so far as direct or contributory in- 
fringement suits are concerned, whether legality is measured by the 
patent laws or anti-trust laws, since the public interest in favor of free 
competition in the unpatented goods underlies the policy of both types 
of laws. The statement of Justice Douglas, quoted above, foreshadows 
the elimination of the “‘rule of reason” in either direct or contribu- 
tory infringement suits whenever the patentee attempts to adopt a 
method of doing business which extends the monopoly of the patent 
to unpatented goods. 

It remains to be seen whether in suits by the Government under 
the Sherman or the Clayton Acts, the Supreme Court will require, 
apart from per se violations based upon price-fixing agreements or 
perhaps combination boycotts, a factual showing that competition in 
the sale of unpatented goods is unreasonably restrained or substan- 
tially lessened.*° 


CONCLUSION 


In view of the foregoing, the following observations may be made 
relative to the present status of agency as a concept and marketing 
device under the anti-trust laws: 

The wide scope which agency as a permissible marketing device 
under the anti-trust laws derived from the General Electric decision, 
while not entirely curtailed, has been greatly diminished. And cer- 
tainly it no longer may be spoken of as an escape device. 

Formerly, if an agreement in fact constituted the parties principal 
and agent the legal consequences of an agency relationship were ap- 
plied regardless of the extent of the monopoly conferred. This is no 
longer true because of the development in the Masonite decision of 
a clear-cut distinction between vertical and horizontal agencies and 
the inception in the same case of a public law concept of agency, util- 
izing as a primary test of validity its relation to and its effect upon 
the public policy embodied in the anti-trust laws. 


49 Supra note 47, at 684. a 
50 Cf. Wood, The Tangle of Mercoid Implications, supra p. 1; Frost, Patent 
Infringement and the Public Interest (1944) 12 Geo. Wasu. L. Rev. 345. 
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Today, therefore, agency may be used as an approved marketing 
device only where it is in fact vertical in nature and not in contra- 
vention of the public policy of the anti-trust laws. In this connection, 
it must be remembered that in a vertical agency the distinction be- 
tween the principal and agent in their respective roles as producer 
and wholesaler or retailer must be clear-cut and devoid of any present 
or potential competition. The instant the relationship enters the field 
of present or potential competition between the principal and agent, 
it has ceased to be vertical, has become horizontal in nature and sub- 
ject to the limitations of the Masonite case. Also, in drafting the 
agency agreement, as noted earlier, there must be strictly borne in 
mind the formal distinctions between an agency and sale, and the 
judiciary’s readiness to pierce an attempted camouflage of the two. 

If the agency is horizontal in nature but not utilized in support of 
a price-fixing agreement among competitors, it should be subject to 
the “rule of reason” as interpreted under the provisions of either the 
Sherman or Clayton Acts. If used in connection with such price- 
fixing, it will be illegal per se. In the case of direct or contributory 
patent infringement suits involving a tying clause based upon an 
agency agreement, it is likely that the judiciary’s rigorous interpreta- 
tion of the public policy of the patent laws would preclude the “rule 
of reason.” 

In conclusion it may be stated that while the Masonite decision has 
not expressly overruled the General Electric case, it has, nevertheless, 
shorn the latter of the broad implications so long attributed to it and 
has reduced its precedent value to the point where it is merely an- 
other authority for the obvious proposition that agency has a place 
among the legitimate marketing devices under the anti-trust laws. In 
exactly determining that place, however, we must be guided by the 
sharply defined concepts and limits of the Masonite case. 


EucENE J. MULHOLLAND. 
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CONSTITUTIONAL LAw—FirtTH AMENDMENT—SELF-INCRIMINA- 
TION—UsE IN FEDERAL Courts oF TESTIMONY COMPELLED IN 
State Courts.—During supplementary bankruptcy proceedings in 
New York designed to aid in the discovery of debtor assets, peti- 
tioner described his operations in “kiting checks.” In an action for 
using the mails to further a fraudulent scheme (35 Stat. § 215 
(1909), 18 U. S. C. A. § 338), the Federal Government introduced 
as evidence excerpts from the bankruptcy testimony to prove peti- 
tioner’s fraudulent intent “out of his own mouth,” and petitioner 
was convicted. Petitioner objected to the admission of such testi- 
mony as a violation of his constitutional privilege under the Fifth 
Amendment not to be compelled to be a witness against himself. 
Held, in a four to three decision that petitioner’s testimony given in 
the New York supplementary proceedings was properly admitted in 
evidence at the federal trial. Feldman v. United States, 64 Sup. Ct. 
1082 (1944). 

Under the law of New York a judgment debtor can be compelled 
in supplementary proceedings to testify concerning his affairs; he 
cannot refuse to answer on the ground of self-incrimination since 
immunity from state prosecution is granted (N. Y. Crvit Practice 
Act, Art. 45, § 789). The majority opinion of Mr. Justice Frank- 
furter, based primarily on the concept of duel sovereignty, held that the 
Fifth Amendment does not prevent federal courts from admitting 
into evidence testimony previously extracted from a defendant under 
a state immunity statute. If such testimony were excluded, the Court 
believes that the practical result would be to allow a state, when it 
employs testimonial compulsion, to relieve the person so coerced from 
federal prosecution. 

The dual sovereignty system of our government is well established, 
Abelman v. Booth, 21 How. 506, 16 L. ed. 169 (1859), and has 
been relied on by the Supreme Court in previous cases. Barron v. 
Baltimore, 7 Pet. 243, 8 L. ed. 672 (1833) (that the Fifth Amend- 
ment was a limitation only upon the powers of Congress and the 
federal courts, and was not applicable to the legislation of the states) ; 
Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L. ed. 819 
(1896) (that a federal immunity statute was adequate even if it 
could not bar use in a state prosecution of testimony compelled by 
the Interstate Commerce Commission); Jack v. Kansas, 199 U. S. 
372, 26 Sup. Ct. 73, 50 L. ed. 234 (1905) (that a state immunity 
statute was adequate even if it could not assure immunity in a federal 
court). Complete immunity against prosecution by the government 
compelling the answer was held equivalent to the protection furnished 
by the rule against compulsory self-incrimination. United States v. 
Murdock, 284 U. S. 141, 52 Sup. Ct. 63, 76 L. ed. 210 (1931). 

The Court could not have held otherwise in the federal cases, 
for if it had accepted the contention that the Federal Government 
must grant an immunity from state as well as from federal prosecu- 
tion, it would inevitably have been faced with the problem of the 
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federal power to interfere with enforcement of state laws through 
the device of granting immunity from state prosecution to witnesses 
in federal proceedings—a problem replete with both practical and 
legal difficulties. But Umited States v. Murdock, supra, Jack v. 
Kansas, supra, and cases following that line are concerned only with 
the “taking” and not the “using” of the controversial evidence. In 
none of these cases has the court ever said that testimony so taken 
might be used thereafter to effect a conviction. Cf. Clark v. State, 
68 Fla. 433, 67 So. 135 (1914), where Florida refused to admit 
in a state trial testimony previously compelled in a federal bank- 
ruptcy proceeding, holding that “such proffered testimony would be 
violative of the provisions of § 12 of the Declaration of Rights in our 
[the Florida] Constitution in compelling, indirectly at least, the de- 
fendant in a criminal case to be a witness against himself.” See also 
dictum in State v. Verecker, 124 Me. 178, 126 Atl. 827 (1924), that, 
for reasons of comity, where a person is compelled to answer questions 
under the immunity statute of one jurisdiction, another jurisdiction 
should not allow that testimony to be used against him. 

As a supplementary argument for holding the dual sovereignty 
principle applicable in the instant case, the Supreme Court relied on 
the analogy derived from cases arising under the Fourth Amendment 
which prohibits illegal search and seizure. The Supreme Court has 
permitted the introduction into evidence in a federal court of a man’s 
private books and papers illegally seized by a private person. Burdeau 
v. McDowell, 256 U. S. 465, 41 Sup. Ct. 574, 65 L. ed. 1048 (1921) 
(cited by the Court in the principal case to include a state official). 
The Court was “unable to perceive that the seizure of a man’s private 
books and papers to be used in evidence against him is substantially 
different from compelling him to be a witness against himself.” 
Boyd v. United States, 116 U. S. 616, 633, 6 Sup. Ct. 524, 29 L. ed. 
746 (1886). 

In Boyd v. United States, supra, the Court used the broader and 
more liberal base of the Fifth Amendment to enlarge the scope and 
meaning of “unreasonable search and seizure” under the Fourth 
Amendment by holding that seizure of papers, without search war- 
rant, for the purpose of using them in court against their owner was 
unreasonable—in that, in effect, the prosecution was using the fruits 
of illegal search and seizure to compel self-incrimination. But the use 
of the analogy derived from Boyd v. United States, supra, to narrow 
the scope of the Fifth Amendment does not seem to be justified 
historically. Bram v. United States, 168 U. S. 532, 18 Sup. Ct. 183, 
42 L. ed. 568 (1897). The difference in the character of the evidence 
protected by the Fourth and Fifth Amendments also reflects on the 
Court’s analogy. The contents of books and records are fixed and 
determined at the time of their illegal seizure, and their reliability is 
not affected thereby. But compelled testimony is in the nature of a 
confession, and its value lies in its trustworthiness. According to 
Mr. Justice Reed, “if a confession is freely made without inducement 
or menace, it is admissible. If otherwise made, it is not, for if brought 
about by false promises or real threats, it has no weight as proper 
proof of guilt.” United Staies v. Mitchell, 322 U. S. 65, 71, 64 Sup. 
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Ct. 896 (1944). In the instant case the “confession” was not freely 
made, but was compelled. 

It should be noted that remoteness of the danger of prosecution in 
another jurisdiction may have been a factor in previous decisions in- 
volving immunity statutes. See Grant, Immunity From Compulsory 
Self-Incrimination in a Federal System of Government (1934) 9 
TEMPLE L. Q. 57, 194. In the principal case the Court disregarded 
this issue on the strength of Fox v. State of Ohio, 5 How. 410, 12 
L. ed. 213 (1846), and United States v. Lanza, 260 U. S. 377, 43 Sup. 
Ct. 141, 67 L. ed. 314 (1922), but these cases did not involve the ad- 
ditional factor of the constitutional guarantee against self-incrimina- 
tion which is present in the instant case. Also cf. United States v. 
McRae, L. R. 3 Ch. App. 79 (1867), for the English rule where the 
danger of prosecution under foreign law is clearly proved. 

The effect of the majority opinion is to restrict the protection af- 
forded by the Fifth Amendment to the “taking” of compelled testi- 
mony under federal authority, and, according to the minority, the 
result in the instant case represents the first time that the Supreme 
Court has sustained a federal conviction which rested on self-in- 
criminatory evidence forced from the accused. The petitioner thus 
is confronted with the anomalous situation that despite two distinct 
constitutional privileges against self-incrimination, the overlapping 
of state and federal jurisdictions in effect forced him to be a witness 
against himself. 

The value of the immunity statutes has been impaired by this 
decision. Their purpose was to obtain information, and to many 
witnesses the penalty for refusing to testify would be preferable to a 
subsequent criminal prosecution. (1944) 53 Yate L. J. 364, 369. 
In New York, petitioner would have been guilty of criminal contempt 
for refusing to answer after being ordered to do so by the judge 
(N. Y. Crvit Practice Act, Art. 45, § 801), and under the judiciary 
law, petitioner would be subject to a fine not exceeding $250 or im- 
prisonment not exceeding 30 days, or both. (CAHILL’s Consot. Laws 
or N. Y. (1940), c. 29, §751). In the instant case which is the 
subsequent criminal prosecution, petitioner was sentenced to im- 
prisonment for a term of five years. 

Constitutional privileges for the security of persons and property 
should be liberally construed, for as Mr. Justice Bradley said in 
Boyd v. United States, supra, at 635, “a close and literal construction 
deprives [the Amendments] of half their efficacy, and leads to gradual 
depreciation of the right as if it consisted more in sound than in stfb- 
stance.” The dissenting opinion of Justice Black (Justices Murphy 
and Rutledge concurring) interprets the Fifth Amendment in har- 
mony with its fundamental purposes. L. E. S. 


ConsTITUTIONAL LAW—PoweER oF STATE TO TAKE OvER UN- 
CLAIMED Deposits oF NATIONAL BANKS—BANKS AND BANKING— 
Dus Process.—Kentucky Rev. Stat. (1942), Ch. 393, Par. 393.060 
et seq. sets up a comprehensive scheme for the administration of 
abandoned bank deposits. Every bank or trust company in the state 
is required to turn over to the state deposits which have remained 
inactive and unclaimed for specific periods. Demand deposits held 
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by the banks are presumptively abandoned if no action thereto has 
been taken for a period of ten years. Non-demand deposits are pre- 
sumptively abandoned if no action has been taken for a period of twen- 
ty-five years. The holder of property presumed abandoned, including 
any national bank, is required to file with the state a listing of the 
presumptively abandoned property. Publication of the listings is 
made in a paper of general circulation in the county, or, if there are 
none, by posting the listings upon the courthouse door, and in three 
other places, in the locality of abandonment. Upon failure by either 
the holder or owner to rebut the presumption of abandonment the 
property is taken into protective custody by the state. The bank 
is relieved of its liability to the depositors who then have a claim 
against the state, enforceable at any time until, upon action initiated 
by the state, the deposits are judicially found to be abandoned in fact. 
In the absence of actual notice or appearance the claim right is extend- 
ed five years after judgment. Administrative action in regard to 
claims is reviewable in the state courts. Appellant, a national bank- 
ing association brought suit to enjoin enforcement of the statute 
contending: (1) that the requirement of payment to state custody 
of the deposits without judicial proceedings is a deprivation of prop- 
erty without due process of law: and, (2) the application of the 
statute to a national bank is an unconstitutional interference with its 
functions as an instrumentality of the Federal Government, and with 
the national banking laws. Held, that the procedural provisions of 
the statute are adequate to meet all constitutional requirements. 
There is no deprivation of property of the appellant or its depositors 
without due process of law, and there is no unwarranted encroachment 
on the rights and privileges of national banks. Anderson Nat'l Bank 
v. Luckett, 321 U. S. 233, 64 Sup. Ct. 599 (1944). 

Statutes requiring banks to pay over long-unclaimed deposits to 
the state as depositary have been generally held constitutional. Prov- 
ident Sav. Institution v. Malone, 221 U. S. 660, 31 Sup. Ct. 661, 
55 L. ed. 899 (1911); Security Sav. Bank v. California, 263 U. S. 
282, 44 Sup. Ct. 108, 68 L. ed. 301 (1923). The state takes custody 
or defeasible title to the property, and safeguarding procedural due 
process, judicial proceedings must be had before the property is 
considered actually abandoned. The bank as debtor to its depositor 
is relieved of liability upon payment to the state of the lawful de- 
mand. Nat'l Bank of the Republic v. Millard, 10 Wall. 152, 19 L. 
ed. 897 (1870). The proceedings are “in personam so far as con- 
cerns the bank; quasi in rem so far as concerns the depositor.” 
Security Sav. Bank v. California, supra. The alternate provision for 
notice by the time-honored method of posting appears adequate. The 
control by the state of the res itself and presumptive knowledge of 
the statute are notice to the depositor. Hamilton v. Brown, 161 U. S. 
256, 16 Sup. Ct. 585, 40 L. ed. 691 (1896). A depositor who had 
not been actually served and did not appear has, after judgment of 
actual abandonment, an adequate period of time to assert his claim. 
Security Bank v. California, supra (five years); Commonwealth v. 
Dollar Sav. Bank, 259 Pa. 138, 102 Atl. 569, Note (1917) 1 A. L. R. 
1054 (no final judgment; perpetual right to claim from state). 
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The contracts of national banks, and their acqusition and transfer 
of property, are governed and construed by state laws, First Nat'l 
Bank v. Kentucky, 9 Wall. 353, 19 L. ed. 701 (1870), unless those 
laws conflict with the purposes of their creation or are in conflict 
with some paramount federal law. Waite v. Dowley, 94 U. S. 527, 
24 L. ed. 181 (1877); Lewis v. Fidelity & Deposit Co. of Mary- 
land, 292 U. S. 559, 54 Sup. Ct. 848, 78 L. ed. 1425 (1934). As 
noted, statutes providing for the escheat of unclaimed deposits of 
state banks have long been upheld as valid. Provident Sav. Institu- 
tion v. Malone, Security Sav. Bank v. California, both supra. In 
First Nat'l Bank of San Jose v. California, 262 U. S. 366, 43 Sup. 
Ct. 602, 67 L. ed. 1030 (1923), the Supreme Court ruled that a 
California escheat statute infringed the national banking laws. It 
should be noted that the decision there rested not upon the power of 
the state to enact and enforce valid laws of escheat, but rather upon 
the failure of adequate procedural due process. The California statute 
was confiscatory in that it provided for escheat upon proof of dor- 
mancy alone with no opportunity to claim the deposit and no judicial 
finding. See also Starr v. O’Connor, 118 F. (2d) 548 (C. C. A. 6th, 
1941). In the instant case the statute provides that the initial seizure 
amounts only to protective custody of the deposit upon proof of 
dormancy, final escheat being predicated upon the additional essential 
action of a judicial finding of abandonment in fact. Thus the Ken- 
tucky statute by eliminating the objectionable element of confiscation 
takes the present case out of the purview of the ruling in the First 
National Bank of San Jose case, supra. For an excellent discussion 
of the points involved see, Wilson, The Disposition of Dormant Bank 
Deposits and Other Unclaimed Property (1943) 32 Ky. L. J. 41. 


F. M. G. 


CriminaL Law—COonstTITUTIONAL LAw—DuvE Process—ApmIs- 
SIBILITY OF CONFESSIONS.—Petitioner sought review of his conviction 
for murder on ground that the conviction was obtained with the aid 
of a confession which was coerced and involuntary. The questioned 
confession was signed by petitioner after being cautioned not to make 
a statement unless he wished to do so, but it was the defendant’s sec- 
ond confession, the first being admittedly involuntary and not offered 
in evidence. Defendant requested the trial court to instruct the jury 
that the second confession was not voluntary, if it was obtained while 
defendant was still suffering from the inhuman treatment previously 
inflicted to obtain the first confession. Rejecting this request the 
court charged the jury that voluntary confessions are admissible but 
are to be carefully scrutinized and received with great caution and 
rejected if obtained by punishment, intimidation or threats. Peti- 
tioner urged that refusal to exclude the second confession served to 
deprive him of his life and liberty contrary to the 14th Amendment. 
Held, three Justices dissenting, that whether the circumstances of the 
first confession controlled the character of the second was not a 
matter of law, that whether the second confession was voluntary Or 
not was a question for the jury, and that the requirements of due 
process under the 14th Amendment are satisfied if the jury makes 
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its decision under a state-approved instruction fairly raising the ques- 
tion of the voluntary character of the confession. Lyons v. Oklahoma, 
322 U. S. 596, 64 Sup. Ct. 1208 (1944). 

Depending upon whether the prosecution is federal or state, two 
lines of decisions by the Supreme Court have evolved. In exercising 
its power of supervision over federal courts the Supreme Court has 
established a standard which is not satisfied by mere observance of due 
process of law. Thus, conviction in the federal courts resulting from 
the use of evidence obtained in disregard of liberties deemed funda- 
mental by the Constitution cannot stand. Wan v. United States, 266 
U. S. 1, 45 Sup. Ct. 1, 69 L. ed. 131 (1924); Anderson v. United 
States, 318 U. S. 350, 63 Sup. Ct. 599, 87 L. ed. 829 (1942) ; McNabb 
v. United States, 318 U. S. 332, 63 Sup. Ct. 608, 87 L. ed. 819 
(1942) ; applied in United States v. Haupt, 136 F. (2d) 661 (C.C.A. 
7th, 1943), Gros v. United States, 136 F. (2d) 878 (C. C. A. 9th, 
1943), Runnels v. United States, 138 F. (2d) 346 (C. C. A. 9th, 
1943). Involved above were confessions obtained while defendants 
were illegally detained instead of being taken before a committing 
magistrate as provided by law. The rule was clarified recently in 
United States v. Mitchell, 322 U. S. 65, 64 Sup. Ct. 897 (1944), 
when the Court decided that illegal detention will not invalidate a 
confession unless it operates as an inducement to confess. 

Reversal by the Supreme Court of convictions in the state courts is 
adduced from the 14th Amendment “nor shall any state deprive any 
person of life, liberty . . . without due process of law.”’ Due process 
has been violated by admission of a confession in a state court only 
if it was involuntary. Salient evidentiary features in the cases are 
physical violence and long-continued questioning. Brown v. Missis- 
sippi, 297 U. S. 278, 56 Sup. Ct. 461, 80 L. ed. 682 (1936); Cham- 
bers v. Florida, 309 U. S. 227, 60 Sup. Ct. 472, 84 L. ed. 716 (1940) ; 
Canty v. Alabama, 309 U. S. 629, 60 Sup. Ct. 612, 84 L. ed. 988 
(1940); White v. Texas, 310 U. S. 530, 60 Sup. Ct. 1032, 84 L. ed. 
1342 (1940); Lamox v. Texas, 313 U. S. 544, 61 Sup. Ct. 956, 85 
L. ed. 1511 (1941); Vernon v. Alabama, 313 U. S. 547, 61 Sup. Ct. 
135, 85 L. ed. 1513 (1941) ; Ward v. Texas, 316 U. S. 547, 62 Sup. Ct. 
1139, 86 L. ed. 1663 (1942) (defendant moved many times to strange 
towns, told of threatened mob violence, questioned continuously) ; 
Ashcraft v. Tennessee, 322 U. S. 143, 64 Sup. Ct. 921 (1944) (de- 
fendant questioned around the clock Saturday evening until Monday 
morning). 

The Supreme Court is bound to examine the record independently 
to determine the validity of the claim of violation of due process, but 
where testimony is conflicting as to whether the confession is volun- 
tary, the findings of the trial court and jury will be accepted unless 
they so lack support that fundamental injustice is done. In Lisenba 
v. California, 314 U. S. 219, 62 Sup. Ct. 280, 86 L. ed. 166 (1941), 
defendant was arrested on Sunday, questioned in relays until Tuesday 
morning; there was some violence. No confession resulted. Eleven 
days later he was taken from jail to the place of his first ordeal. 
Questioning commenced at noon and a confession resulted at midnight. 
This confession, with the circumstances under which it was made, 
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was given to the jury with the charge that it must be disregarded if in 
its judgment the confession was involuntary. The Court, in affirming 
conviction, laid emphasis upon the fact that the California courts 
below had found that the confession was voluntary. It is this decision 
that pointed the way to the holding of the Court in the instant case. 

Chief Justice Hughes in Brown v. Mississippi, supra, strongly con- 
demned the inquisitorial extortion of confessions, and quoting from 
Hebert v. Louisiana, 272 U. S. 312, 47 Sup. Ct. 103, 71 L. ed. 270 
(1926), laid down the guiding principle that the use of such evidence 
in obtaining a conviction is violative of due process which requires that 
“state action shall be consistent with fundamental principles of liberty 
and justice.” This principle is applied to the facts of each case to 
determine whether or not due process has been violated by the admis- 
sion in a state court of an allegedly involuntary confession. The 
instant case tends to the view that the facts must inescapably lead 
to the conclusion that the confession was involuntary. The better 
rule would be that on occasions where there is admitted violence and 
the evidence is conflicting as to whether or not the confession was 
influenced by such violence, due process requires that the confession 
may be offered only upon proper and sufficient instructions that will 
insure consideration by the jury of defendant’s contentions established 
in his evidence. It follows that under such a rule the denial to defend- 
ant of proper instructions would be tantamount to a denial of due 
process of law. 

Justice Murphy’s dissent in the present case, in which Justice Black 


concurred, appears to be the better opinion. Even disregarding their 
view that the first and second confessions were the product of a con- 
fession technique constituting a single continuous transaction, they 
properly condemn the refusal by the trial court of defendant’s request 
to charge jury that the confession was not free and voluntary if it 
was obtained while petitioner was still suffering from inhuman treat- 
ment previously received. 3. BB. 


PATENTS—WEIGHT GiveN By CCPA To Decision oF SINGLE 
PATENT OFFICE TRIBUNAL WHEN INVENTION Is SimpLE.—lIn a 
patent interference where the evidence consisted wholly of deposi- 
tions and documents, the question arose before the three-man Board 
of Interference Examiners whether the witnesses for one party were 
worthy of belief. The invention involved was a simple one that could 
readily be understood by a lay court. The Board refused to find that 
the evidence was fabricated and from acceptance of the testimony and 
an award of priority accordingly, an appeal was taken to the Court 
of Customs and Patent Appeals. Held, that the responsibility of the 
Board is analogous to that of a judicial trial tribunal, and the ap- 
pellate tribunal is not at liberty to reverse findings of fact unless con- 
vinced that they are clearly against the weight of the evidence. Hamer 
v. White and Graham, 143 F. (2d) 987 (C. C. P. A. 1944). 

Prior to 1927 a patent interference was decided by an Examiner 
of Interferences and could be appealed successively to the Board of* 
Examiners-in-Chief, the Commissioner of Patents, and the Court of 
Appeals of the District of Columbia. The latter tribunal for many 

8 
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years held that concurring decisions of the three Patent Office tri- 
bunals on questions of fact would not be set aside unless “manifestly 
wrong.” Steubing v. Hennessy, 269 Fed. 719 (App. D. C. 1921). 
However, this decision and others like it were overruled in Bungay 
v. Grey, 281 Fed. 423, 425 (App. D. C. 1922), holding that con- 
current decisions should be treated only as persuasive and “we 
therefore, overrule prior opinions inconsistent with this view.” 
Where the scientific issues were simple and the question was one of 
credibility of the witnesses, concurrent decisions were entitled to 
merely “respect” and were reversed for material error, Olm v. Cather, 
17 F. (2d) 679, 680 (App. D. C. 1927). In cases turning on the 
“right to make the counts” when the invention related to “compli- 
cated” machinery, the court continued to apply the earlier rule of 
Steubing v. Hennessy, supra, that concurring decisions of three 
patent office tribunals will not be set aside unless clearly wrong, 
Oldroyd v. Morgan, 24 F. (2d) 1004 (App. D. C. 1928). 

In 1929 jurisdiction of patent appeals was transferred to the Court’ 
of Customs and Patent Appeals which quickly adopted the rule that 
concurring decisions on issues of fact by the Examiner of Inter- 
ferences and Board of Appeals will not be set aside unless “‘manifestly 
wrong.” Stern v. Schroeder, 36 F. (2d) 515, 518 (C. C. P. A. 
1929). The Court cited Oldroyd v. Morgan, supra, which was ap- 
plicable only to “technical” questions relating to “complicated” de- 
vices, together with other decisions prior to and overruled by Bun- 
gay v. Grey, supra. The doctrine was stated in Pengilly v. Cope- 
land, 40 F. (2d) 995, 996 (C. C. P. A. 1930), the court citing 
Steubing v. Hennessy, supra, which used the exact language over- 
ruled by Bungay v. Grey, supra. However, when the two patent 
office tribunals disagreed the court exercised its “independent” judg- 
ment. Kreidel v. Parker, 97 F. (2d) 171, 179 (C. C. P. A. 1938). 
Decisions too numerous to cite have continued to apply the doctrine 
to non-technical cases when there were “concurring” decisions below. 

Extension of the doctrine to the case of a simple invention where 
there is but a single decision below which decided the question of 
credibility of witnesses wholly on the basis of documents and de- 
positions is worthy of scrutiny. In cases where the issue of priority 
turns upon whether a witness is worthy of belief, an appellate court 
will attach importance to observations of a trial judge who heard and 
saw the witnesses. Adamson v. Gilliland, 242 U. S. 350, 37 Sup. 
Ct. 169, 61 L. ed. 356 (1917); Larson v. Crowther, 26 F. (2d) 780, 
787 (C. C. A. 8th, 1928). In such a case findings of fact will not 
be set aside unless clearly erroneous. See Federal Rule of Civil Pro- 
cedure 52 (a). However, “where the testimony consists of docu- 
mentary evidence and depositions, the master is in no better posi- 
tion to determine an issue of fact than a reviewing court. The 
district court’s finding on such evidence is likewise subject to free re- 
view unaffected , by presumptions which ordinarily accompany their 
findings of fact.” Equitable Life Assur. Soc. of the United States v. 
Trelan, 123 F. (2d) 462, 464 (C. C. A. 9th, 1941); Himmel Bros. 
Co. v. Serrick Corp., 122 F. (2d) 740, 742 (C. C. A. 7th, 1941) ; 
Carter Oil Co. v. McQuigg, 112 F. (2d) 275, 279 (C. C. A. 7th, 
1940). 
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Decisions of administrative tribunals will not be set aside by courts 
where there is evidence to support them. Swayne and Hoyt v. United 
States, 300 U. S. 297, 304, 57 Sup. Ct. 478, 81 L. ed. 659 (1937). 
Cf. Williams Mfg Co. v. United Shoe Mach. Corp., 121 F. (2d) 273, 
277 (C. C. A. 6th, 1941), aff'd 316 U. S. 364, 62 Sup. Ct. 1179, 86 
L. ed. 1537 (1942). 

However, the C. C. P. A. sits as a legislative court or superior 
administrative body. Ex parte Bakelite Corp., 279 U. S. 438, 49 
Sup. Ct. 411, 73 L. ed. 789 (1929) ; Postum Cereal Co. v. California 
Fig Nut Co., 272 U. S. 693, 698, 47 Sup. Ct. 91, 71 L. ed. 843 
(1927) ; Rousso v. First National Bank, 37 F. (2d) 281, 283 (C. C. 
A. 6th, 1930) ; Greenwood v. Dover, 194 Fed. 91, 94 (C. C. A. Ist, 
1911). When the decision of such a tribunal differs from that of 
the Patent Office, and differs from that of other courts reviewing the 
same record, it is the decision of the superior administrative tribunal, 
and not those of the other courts or of Patent Office tribunals, that 
must be overcome by evidence carrying thorough conviction. Radio 
Corp. of America v. Radio Engineering Laboratories, 293 U.S. 1, 55 
Sup. Ct. 928, 79 L. ed. 163 (1934) ; see Greenwood v. Dover, supra. 

The weight given to findings of fact of a single tribunal of the 
Patent Office by the Court of Customs and Patent Appeals, when the 
question is one of veracity, appears to go far beyond the weight given 
by its predecessor to three concurring decisions below on that issue, 
and appears to exceed the weight that other appellate courts give to 
findings of fact deduced wholly from documents and depositions. If 
the present rule is justified on the ground that the Patent Office is 
exceptionally expert in analysis of such testimony and that the C. C. 
P. A. is not, then in such cases as Radio Corp. of America v. Radio 
Engineering Laboratories, supra, where the superior administrative 
tribunal disagrees with other courts and the Patent Office on the same 
record, it should logically be the Patent Office decision that must be 
overcome by evidence carrying thorough conviction. W. D. H. 


Pustic UTILITIES—RATEMAKING—PUBLIC SERVICE COMMISSIONS 
—TAxATION—Excess Prorits TAx.—Petitioner, a municipal cor- 
poration, appealed from the decision of the Michigan Public Service 
Commission dismissing its petition asking that the Commission issue 
an order directed to the Detroit Edison Company, a Michigan public 
utility, to show cause why a reduced schedule of rates should not be 
filed, under which the utility would reduce its existing rates about 
25%. The Commission concluded that “all taxes are a proper operat- 
ing charge and will be so considered in determining the income of 
the Company in this case.” The city contended that the Commission, 
in determining a fair rate of return for the utility, should compute 
such return completely independent of, and prior to, the application 
of the excess profits tax rate; and that so-called “war taxes,” as 
distinguished from normal income taxes and other normal levies, 
should not be chargeable as an operating cost. The Office of Price 
Administration intervened, urging that the Commission has the statu-~ 
tory power and duty to disallow war income and excess profits taxes, 
as not being operating expenses within the ordinary meaning of that 
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term, and as inflationary. Held, that the Commission could, in its 
discretion, exclude excess profits tax liability in whole or in part, 
as it demonstrated excessive earnings by the utility. City of Detroit 
v. Michigan Public Service Commission, 308 Mich. 706, 14 N. W. 
(2d) 784 (1944). 

In a four to three decision that the Commission order be vacated 
and remanded for further consideration, the majority of the Michigan 
Supreme Court felt that the exclusion of an unnecessary element such 
as avoidable taxes is not inconsistent with the previous holding of 
the court, in Michigan Public Utilities Commission v. Michigan State 
Tel. Co., 228 Mich. 658, 200 N. W. 749 (1924), that taxes, as op- 
erating expenses, are proper elements entering into the determina- 
tion of a just rate. Further, the majority held, such exclusion is in 
harmony with the recent decision in Federal Power Commission v. 
Hope Natural Gas Co., 320 U. S. 591, 64 Sup. Ct. 281 (1944), since 
the fixing of a just and reasonable rate can be accomplished only 
by balancing the interests of public utility investors and the consum- 
ing public. 

The majority was of the opinion that the case of Galveston Electric 
Co. v. City of Galveston, 258 U. S. 388, 399, 42 Sup. Ct. 351, 66 
L. ed. 678 (1922), where the United States Supreme Court held that 
there is no difference, in determining utility rates, “between state 
and federal taxes, or between income taxes and others,” is limited 
in its application to normal taxes, and does not apply to abnormal 
and avoidable taxes on “excess profits.” It was conceded, however, 
that the term “excess profits,” by which the tax is designated, is a 
misnomer, and that actual excess profits are a question of fact for 
determination by the Commission. 

In a minority opinion, the three dissenters urged strongly that, 
following the Galveston case, supra, the excess profits tax is similar 
to the income tax, the tax liability being arrived at in part by de- 
ducting certain operating costs from gross revenue. “The excess 
profits tax is a tax on income over and above some specified minimum 
set in the law providing for the tax. It is a tax that the utility is 
required to pay and necessarily a part of the costs of operation of 
that utility. In our opinion the Commission has no discretion in 
excluding these taxes in determining the operating expense of the 
utility.” See also Georgia Ry. & Power Co. v. Railroad Commission 
of Georgia, 262 U. S. 625, 633, 43 Sup. Ct. 680, 67 L. ed. 1144 
(1923). Cf. Vinson v. Washington Gas Light Co., 321 U. S. 489, 
503, 64 Sup. Ct. 731 (1944). 

The instant decision, upholding the avoidance of federal excess 
profits tax liability by means of rate reductions, has prompted a wave 
of actions throughout the country on the part of municipalities and 
public service commissions to reduce the excess profits tax liability 
of local utilities, both by rate reductions and the imposition of local 
tax measures aimed at reducing the incomes of the utilities. For 
example, Detroit, following the decision in the principal case, imposed 
a 20% excise tax on gross revenues of Detroit utilities. The legality 
of this tax is now the subject of two suits in the Michigan Circuit 
Court for Wayne County. Detroit Edison Co. v. City of Detroit, 
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Chancery No. 354,731 and Michigan Consolidated Gas Co. v. City 
of Detroit, Chancery No. 354,785. These suits question particularly 
the interference of the local tax measure with the operation of federal 
legislation, McCulloch v. Maryland, 4 Wheat. 316, 435, 4 L. ed. 579 
(1819); Brown v. Maryland, 12 Wheat. 419, 447, 6 L. ed. 678 
(1827) ; and the resulting precedence granted the local tax ordinance 
over the federal excess profits tax law, United States v. Fisher, 2 
Cranch. 358, 397, 2 L. ed. 304 (1805) ; Union Pacific R. R. Co. v. 
Peniston, 85 U. S. 5, 30, 21 L. ed. 787 (1873); Metcalf v. Mitchell, 
269 U. S. 514, 523, 46 Sup. Ct. 172, 70 L. ed. 384 (1926). 

This entire question has arisen due to the misnaming of the “excess 
profits tax”’ for what was intended to be an additional corporation 
income tax measure for war purposes. Although the Secretary of 
the Treasury announced on June 19, 1944 (Press Release No. 42-36) 
that the Treasury is prepared to accept reductions in excess profits 
tax revenue, if reasonable rates to the public result, the true nature 
of the controversial federal excess profits tax should be clarified, 
since reverberations of this revenue measure will be felt long after 
the war has ended and the burden of excess profits tax rates has 
ceased. R. H. R. 


TAXATION—Gross ReEcEIpTs TAX—INTERSTATE SALES—CONSUM- 
MATION WITHIN STATE AS TAXABLE EvENT.—Taxpayer, a foreign 
corporation authorized to do business in Indiana, was engaged in 
manufacturing farming implements and motor trucks and selling 
those articles at wholesale and retail. It had manufacturing plants 
and sales branches in Indiana, in adjoining states and elsewhere. 
Taxpayer brought an action to recover taxes collected by the State 
of Indiana upon gross receipts from certain sales transactions. The 
judgment of the Supreme Court of Indiana allowed the tax to be im- 
posed where sales were (1) by branches located outside the state to 
buyers residing in Indiana, delivery being taken within the state; 
(2) by branches located in the state to non-resident buyers who came 
to the state and there accepted delivery; and (3) by branches located 
in the state to resident buyers to whom the goods were shipped from 
outside the state pursuant to contracts so providing. Taxpayer ap- 
pealed to the Supreme Court of the United States. Held, that in 
the absence of any discrimination against interstate commerce, neither 
the commerce clause nor the due process clause precludes the im- 
position of a gross receipts tax upon such transactions. Consumma- 
tion of the transaction within its borders is the local event which 
gives the state authority to levy the tax. Such event is separate 
and distinct from the movement of the goods or intercourse which is 
interstate commerce. International Harvester Co. v. Dept. of 
Treasury of Indiana, 322 U. S. 340, 64 Sup. Ct. 1019 (1944). 

The instant case and two others decided concurrently, McLeod v. 
Dilworth Co., 322 U. S. 327, 64 Sup. Ct. 1023 (1944) (involving a 
sales tax) and General Trading Co. v. Tax Comm., 322 U. S. 335, 
64 Sup. Ct. 1028 (1944) (involving a use tax), present the questiorf 
of the power of a state to tax transactions having a close connection 
with interstate commerce. The competing constitutional demands, that 
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commerce between the states shall not be unduly burdened by state 
action, and that the taxing power of the states shall not be unduly cur- 
tailed, can only be reconciled by practical distinctions. See Western 
Live Stock v. Bureau of Revenue, 303 U. S. 250, 58 Sup. Ct. 546, 82 
L. ed. 823 (1938) ; McGoldrick v. Berwind-White Co., 309 U. S. 33, 
60 Sup. Ct. 388, 84 L. ed. 565 (1940). A state tax cannot be sus- 
tained if it is an attempt to regulate commerce among the states, 
Galveston, H & S. A. Ry. Co. v. Texas, 210 U. S. 217, 28 Sup. Ct. 
638, 52 L. ed. 1031 (1908), has a tendency to prohibit interstate com- 
merce or place it at a disadvantage as compared with intrastate com- 
merce, Robbins v. Shelby County Taxing District, 120 U. S. 489, 7 
Sup. Ct. 592, 30 L. ed. 694 (1887), Best & Co. v. Maxwell, 311 U.S. 
454, 61 Sup. Ct. 334, 85 L. ed. 275 (1940), or is one which can be 
levied with equal right by other states in such manner as to lay an 
added burden on interstate commerce, Gwin, White & Prince, Inc. v. 
Henneford, 305 U. S. 434, 59 Sup. Ct. 325, 83 L. ed. 272 (1939). 
But interstate commerce must pay its way. Postal Telegraph-Cable 
Co. v. Richmond, 249 U. S. 252, 39 Sup. Ct. 265, 63 L. ed. 590 
(1919). Taxation measured by gross receipts from interstate com- 
merce has been sustained when fairly apportioned to commerce carried 
on within the taxing state. Maine v. Grand Trunk Ry. Co., 142 U.S. 
217, 12 Sup. Ct. 121, 35 L. ed. 994 (1891). Taxes measured by 
gross receipts, including those from interstate transactions, have 
been sustained where they were conditioned upon a local activity 
which, apart from its effect on interstate commerce, was subject to 
the taxing power of the state. American Mfg. Co. v. St. Louis, 250 
U. S. 459, 39 Sup. Ct. 522, 63 L. ed. 1084 (1919) (license fee for 
manufacturing) ; Underwood Typewriter Co. v. Chamberlain, 254 
U. S. 113, 41 Sup. Ct. 45, 65 L. ed. 165 (1920) (tax measured by 
net profits earned within the state, including profits derived from in- 
terstate commerce) ; Eastern Air Transport, Inc. v. South Carolina, 
285 U. S. 147, 52 Sup. Ct. 340, 76 L. ed. 673 (1932) (withdrawal 
of gasoline for use in planes travelling in interstate commerce) ; Fed- 
eral Compress & Warehouse Co. v. McLean, 291 U. S. 17, 54 Sup. 
Ct. 267, 78 L. ed. 622 (1934) (excise tax upon warehousing of 
merchandise destined to move in interstate commerce). 

The Indiana Gross Income Taxing Act of 1933 (L. 1933, p. 388, 
Burns Inp. Stats. ANN. § 64-2601), under which the taxes sought 
to be recovered were collected, provided for a tax upon the entire 
gross income of residents and upon gross income “derived from 
sources within the State” of all non-resident persons and corpora- 
tions. The tax has been characterized as “a privilege tax upon the 
receipt of gross income.” Adams Mfg. Co. v. Storen, 304 U. S. 307, 
58 Sup. Ct. 914, 82 L. ed. 1365 (1938). That case held that the 
commerce clause was a bar to imposition of the tax upon gross 
receipts derived by an Indiana corporation from sales to customers 
in other states and abroad of goods manufactured in Indiana. The 
taxing statute has been sustained in its application to a transaction 
in which delivery of Indiana goods within Indiana was made to a 
buyer who immediately loaded them on railroad cars for shipment 
outside the state. Dept. of Treasury of Indiana v. Wood Preserving 
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Corp., 313 U. S. 62, 61 Sup. Ct. 885, 85 L. ed, 1188 (1941). In 
the first class of sales considered in the instant case, the goods being 
Indiana goods sold to Indiana buyers, delivery of the goods within 
the state is an adequate taxable event. The goods themselves did 
not move in interstate commerce. In the second class of sales, the 
goods were transported to another state immediately upon delivery. 
Sales and deliveries of goods are none the less intrastate activities 
because the goods are immediately removed from the state. Dept. of 
Treasury of Indiana v. Wood Preserving Corp., supra. Delivery of 
the goods to the buyer is the taxable event which, consummated with- 
in the borders of the state, gives rise to the right to tax. A sales tax 
could be sustained upon such local event. McGoldrick v. Berwind- 
White Co., supra. A sales tax could not be imposed by the state to 
which the buyer transported the article purchased. McLeod v. Dil- 
worth Co., supra. A tax upon gross receipts from sales made by 
branches of an Indiana corporation located outside the state to 
Indiana buyers to whom the goods were shipped pursuant to con- 
tracts has been sustained. Dept. of Treasury of Indiana v. Allied 
Mills, Inc., 220 Ind. 340, 42 N. E. (2d) 34 (1942), aff'd 318 U. S. 
740, 63 Sup. Ct. 666, 87 L. ed. 1120 (1943). The validity of the 
tax on receipts from the third class of sales, where they were by 
branches located within the state, follows a fortiori. Under the same 
circumstances, the state of the buyer could impose a use tax, Felt 
& Tarrant Co. v. Gallagher, 306 U. S. 62, 59 Sup. Ct. 376, 83 L. ed. 
488 (1939); or a sales tax, McGoldrick v. Felt & Tarrant Co., 309 
U. S. 70, 60 Sup. Ct. 404, 84 L. ed. 584 (1940). 

Gross receipts taxes, sales taxes, and use taxes are identical in 
their operative effect upon interstate commerce. Of the latter two, 
the Court has said: “But they are different in conception, are assess- 
ments upon different transactions, and in the interlacings of the two 
legislative authorities within our federation may have to justify them- 
selves on different constitutional grounds.” McLeod v. Dilworth Co., 
supra. In each situation the ultimate burden is upon the buyer. If 
the state of the buyer can impose a sales tax or a use tax on a 
transaction, the Court in the instant case concludes that there is no 
constitutional objection to imposition of a gross receipts tax upon 
the proceeds. If the taxing state is not the state of the buyer but 
the state in which the sale is consummated, the imposition of a gross 
receipts tax, conditioned upon consummation as the local taxable event, 
is as much justified as a sales tax imposed under the same 
circumstances. = sc 


TAXATION—INTERSTATE COMMERCE—DUE ProcESS—INABILITY 
oF STATE To IMposE SALES TAX ON TRANSACTIONS OF FOREIGN 
CORPORATIONS WITH ITs RESIDENTS.—Respondents, corporations or- 
ganized under the laws of Tennessee with home offices and places of 
business in Memphis, are engaged in a general interstate business of 
selling machinery and mill supplies. They are not qualified to do 
business in Arkansas. No sales offices, branch plants, or agencies are 
maintained in Arkansas. Sales to Arkansas customers are solicited 
by traveling salesmen domiciled in Tennessee, or by mail, or by tele- 
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phone. All orders are subject to approval by the home office. The 
merchandise is shipped F. O. B. Memphis, title being relinquished on 
delivery to the common carrier. The sales price is not collected in 
Arkansas. The Commissioner of Revenue of the State of Arkansas 
contended that respondents are liable, under the Arkansas Retail Sales 
Tax Act, or the Gross Receipts Act, for taxes on transactions in- 
volving Arkansas purchasers. The Chancery Court dismissed the 
complaints and on appeal to the Supreme Court of Arkansas that 
judgment was affirmed. Held, four Justices dissenting, that both 
statutes involved sales taxes which would impose an unconstitutional 
burden on interstate commerce if applied to the transactions involved. 
McLeod, Commissioner of Revenues, v. J. E. Dilworth Co., 322 
U. S. 327, 64 Sup. Ct. 1023 (1944). 

A state in imposing taxes for state purposes is not exercising any 
power conferred upon Congress by the Federal Constitution. The 
Supreme Court has gone far in sustaining state power to tax property 
and transactions. While the commerce clause of the Constitution, 
by granting to Congress the power to regulate commerce among the 
several states, has been held to operate as a restriction on state power, 
it did not forestall all state action affecting interstate commerce. 
South Carolina Highway Dept. v. Barnwell Bros., 303 U. S. 177, 
58 Sup. Ct. 510, 82 L. ed. 734 (1938). Recent cases manifest a 
philosophy that interstate commerce must “pay its own way.” Mer- 
chandise, even though an article in interstate commerce, is subject to 
state taxation as so much property within the state and receiving its 
protection, provided the statute imposing such a tax does not attempt 
to regulate or discriminate against interstate commerce. American 
Express Co. v. Iowa, 196 U. S. 133, 25 Sup. Ct. 182, 49 L. ed. 417 
(1905) ; American Steel and Wire Co. v. Speed, 192 U. S. 500, 24 
Sup. Ct. 365, 48 L. ed. 538 (1904); Emert v. Missouri, 156 U. S. 
296, 15 Sup. Ct. 367, 39 L. ed. 430 (1895). In determining the valid- 
ity of a tax on goods brought into one state from another the Court 
looks to the final effect and practical operation of the statute as applied 
and enforced by the state. Steward Dry Goods Co. v. Lewis, 294 
U. S. 550, 55 Sup. Ct. 525, 79 L. ed. 1054 (1935) ; Gregg Dyeing Co. 
v. Query, 286 U. S. 472, 52 Sup. Ct. 631, 76 L. ed. 1232 (1932) ; 
Galveston, Harrisburg, etc. Ry. Co. v. Texas, 210 U. S. 217, 28 Sup. 
Ct. 638, 52 L. ed. 1031 (1908). The Court has often considered 
some part of the interstate activity as intrastate for the purpose of the 
tax. Nelson v. Sears Roebuck Co., 312 U. S. 359, 61 Sup. Ct. 586, 
85 L. ed. 888 (1941) ; Henneford v. Silas Mason Co., 300 U. S. 577, 
57 Sup. Ct. 524, 81 L. ed. 814 (1937) ; Wiloil Corp. v. Pennsylvania, 
294 U. S. 169, 55 Sup. Ct. 358, 79 L. ed. 838 (1935); Bankers Bros. 
v. Pennsylvania, 222 U. S. 210, 32 Sup. Ct. 38, 56 L. ed. 168 (1911). 
But the Court has also maintained the principle that a state cannot 
lay a direct tax upon interstate commerce. “Imposts and duties upon 
interstate commerce are placed beyond the power of a state, without 
the mention of an exception, by the provision committing commerce of 
that order to the Congress. Const., Art. I, § 8, cl. 3.” Baldwin v. 
Seelig, 294 U. S. 511, 521, 55 Sup. Ct. 497, 79 L. ed. 1032 (1935). 

The instant case is one of the latest evincing this doctrine. The 
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bases of the decision, delivered by Mr. Justice Frankfurter, were the 
difference between a sales and a use tax and the differences in the 
relation of the taxing state to each type of tax. These distinctions 
had been analyzed by the Arkansas Supreme Court in reference to the 
Retail Sales Tax Act of 1937. Mann v. McCarroll, 198 Ark. 628, 
130 S. W. (2d) 721 (1939). The Gross Receipts Tax Act of 1941 
and the case of McGoldrick v. Berwind-White Co., 309 U. S. 33, 
60 Sup. Ct. 388, 84 L. ed. 565 (1940), were deemed not to interfere 
with that ruling. McLeod v. Dilworth, 205 Ark. 780, 171 S. W. 
(2d) 62 (1943). The Court here reached the same conclusion, ex- 
pressly distinguishing the Berwind-White case, supra, and Wisconsin 
v. J. C. Penney Co., 311 U. S. 435, 61 Sup. Ct. 246, 85 L. ed. 267 
(1940). “The differentiations made by the court below between this 
case and the Berwind-White case are relevant and controlling. “The 
distinguishing point between the Berwind-White Coal case and the 
cases at bar is that in the Berwind-White Coal case the corporation 
maintained its sales offices in New York City, took its contracts in 
New York City and made actual delivery in New York City . 

Here, as the Arkansas Supreme Court continued, ‘the offices are main- 
tained in Tennessee, the sale is made in Tennessee, and delivery is 
consummated either in Tennessee or in interstate commerce with no 
interruption from Tennessee until delivery to the consignee essential 
to complete the interstate journey.’” Also, “A very different situa- 
tion underlay Wisconsin v. J. C. Penney Co. [supra]. . . . That case 
affords no ground for rejecting the deliberate choice of a State to 
impose a tax on a transfer of ownership and sustaining it, where the 
transfer was made beyond the State limits, as a use tax on that 
property because the State might, so far as the Federal Constitution 
is concerned, have enacted a use tax. . . 

A sales tax on sales made in other states is illegal and unenforce- 
able as violating the commerce clause. A state may not extend her 
sovereignty so as to prohibit, or to regulate, or to tax, property or 
transactions lying outside her boundaries and over which she has no 
control. Connecticut L. Ins. Co. v. Johnson, 303 U. S. 77, 58 Sup. Ct. 
436, 82 L. ed. 673 (1938) ; St. Louis Cotton Compress Co. v. Arkan- 
sas, 260 U.S. 346, 43 Sup Ct. 125, 67 L. ed. 297 (1922) ; McCulloch 
v. Maryland, 4 Wheat. 316, 429 (U. S. 1819). 

The dissenting opinion by Mr. Justice Douglas, with whom Mr. 
Justice Black and Mr. Justice Murphy concurred, expressed the view 
that it is not enough to say that a sales tax and a use tax are different, 
because when applied at the end of an interstate transaction they have 
“precisely the same economic incidence” and their “effect on inter- 
state commerce is identical.” Guided by practical considerations, the 
minority felt that one phase of the interstate transaction might be 
considered a taxable event so that the state of the buyer could seize 
upon the transaction, if it did not place interstate commerce at a 
disadvantage, citing General Trading Co. v. State Tax Commission, 
322 U. S. 335, 64 Sup. Ct. 1028 (1944) (Iowa use tax as applied to 
goods in interstate commerce upheld in decision rendered same day 
as instant case); McGoldrick v. Felt & Tarrant Co., 309 U. S. 70, 
60 Sup. Ct. 404, 84 L. ed. 584 (1940); McGoldrick v. Berwind- 
White Co. and Henneford v. Silas Mason, both supra. 
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Mr. Justice Rutledge wrote a separate opinion concurring in the 
majority opinion in General Trading Co. v. State Tax Commission, 
supra, and dissenting in the instant case, his conclusion being that 
the distinction between the Iowa use tax and the Arkansas sales tax 
under “identities in connections and effects” is one of nomenclature 
only. The state’s power to tax should not turn on the technicality of 
passage of title on delivery to the carrier in the one case and not in 
the other. Under the prohibitive effect of the commerce clause, no 
state may unduly burden interstate commerce; however, the danger 
lies not in the burden placed upon interstate commerce by any one state 
imposing a nondiscriminatory tax, but rather in the fact that both the 
state of origin and the state of market have the constitutional right, 
apart from the commerce clause, to tax the same thing. It is the risk 
of multiple taxation which creates the unconstitutional burden which 
actual taxation by both states would impose in fact. This was the 
real question, in his judgment, and he disagreed with the majority 
in the instant case, not on commerce grounds, but upon the basis of 
due process. He saw two alternatives: apportionment or credit, and 
as between them the latter, he said, was preferable. If a choice had 
to be made between the state of origin and the state of market, either 
for exclusive taxing power or for allowance of credit, the state of 
market should be given preference. 

The view of the dissent, in disregarding the difference between a 
sales and a use tax, would often deny the legislative intent as to the 
type of tax to be levied, in derogation of the principle that courts may 
not amend, or construe, an act of the legislature so as to give it an 
effect not contemplated by the lawmaking body, or to supply an 
apparent omission or dereliction. 

This case limits the interpretation of the Berwind-White decision, 
supra, that a sales tax on an interstate sale is valid, by denying a state 
into which the merchandise is transported by the purchaser, after 
the sales transaction is completed, the right to levy and collect a sales 
tax. The taxable event which gives rise to the right to impose a 
sales tax is the transfer, within the jurisdiction of the state, of either 
the title or possession of the merchandise for a valuable consideration. 


j.D.S. 





